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UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


SANKIN | 


Ve 


Civil Action No. 1493-59 


5410 CONNECTICUT AVENUE 
CORPORATION, ET AL. 

BENN | 

Civil Action No. 4002-60 


¢ 
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JUDGMENT | 

These consolidated cases having come on for trial by 
the Court without a jury and the Court, with respect to the 
liability issues, having heard and considered the evidence ad~ 
duced and, with respect to the issues of compensatory aauages 
referred to a Special Master, the Court having considered the 
report, findings of fact and conclusions of law of the Special 
Master and the objections and related motions, and the Court 
having considered the issues of punitive damages, attorneys’ 
fees and costs, as well as arguments and briefs of counsel with 
respect to all the issues, and having filed its written opinion 


in which the Court's findings of fact and conclusions of law 


—_— 


appear, it is this 1% day of January, 1968, 


ORDERED, ADJUDGED AND DECREED THAT: 


(1) The complaint in intervention of intervenor- 
defendants Joseph Pardo, Dinty Whiting, Samuel J. Betoff, 8. R. 
Winn and Aileen A. Link, Executrix of the estate of Harry W. Link, 


. | 
deceased, against plaintiff Julius Sankin be and the same is hereby 


dismissed with prejudice and with costs; 
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(2) The counterclaim of defendants Dinty Whiting, 
Samuel J. Betoff, S. R. Winn and Aileen A. Link, Executrix 
of the estate of Harry W. Link, deceased, against plaintiff 
Julius Sankin be and the same is hereby dismissed with preju- 
dice and with costs; | 


(3) The counterclaim of defendant Joseph Pardo 


against plaintiff Julius Sankin be and the same is hereby dis- 
¢ 


missed with prejudice and with costs; 

(4) The ‘complaint in intervention of intervenor- 
defendants Joseph Pardo, Dinty Whiting, Samuel J. Betoff, 
S. R. Winn and Aileen A. Link, Executrix of the estate of 
Harry W. Link, deceased, against defendant Joseph A. Garfield 
be and the same is hereby dismissed with prejudice and without 
costs; 

(5) The counterclaim of defendant 5410 Connecticut 
Avenue Corporation against plaintiff Julius Sankin be and the 
same is hereby dismissed with prejudice and with costs; 

(6) The cross-claim of defendant 5410 Connecticut 
Avenue Corporation against defendant Garfield and Sankin,: Inc. 
and defendant Julius Sankin, Inc. be and the same is hereby 

_—--———aismissed with prejudice and with costs; 

(7) The cross-claim of defendant 5410 Connecticut 
Avenue Corporation against defendant Joseph A. Garfield be and 
the same is hereby dismissed with prejudice and without moe 

(8) The cross-claim of defendant Joseph A. Garfield 
against defendant James ¢. Benn and defendant 5410 Connecticut 
Avenue Corporation be and the same is hereby dismissed with 


prejudice and without costs; 


(9) The cross-claim of defendants Joseph Pardo, 
Dinty Whiting, Samuel J. Betoff, S. R. Winn and Aileen A. 
Link, Executrix of the estate of Harry W. Lirk, deceased, 
against defendant James T. Benn be and the same is hereby 
dismissed with prejudice and without costs; 


(10) The cross-claim of defendant James T. Benn 


against Joseph A. Garfield be and the same is hereby dismissed 


with prejudice and without costs: 
(11) The complaint of plaintiff James T. Benn in| 
Civil Action 4002-60 against defendant Janet Garfield be and 
the same is hereby dismissed with prejudice and without ois 
(12) The 66-2/3 shares. of Garfield and Sankin, Inc. , 
capital stock and of the 66-2/3 shares of Julius Sankin, Inc. 
capital stock, formerly owned by defendant Joseph A. Garfield 
are declared to be as of and ever since May 26, 1959 the | 
property of plaintiff Julius Sankin as a result of his eee 
of said stock on that date from defendant Joseph A. Garfield; 
(13) There is ereby, awarded to plaintiff Julius | 
Sankin, as compensatory damages against defendant Joseph A. 
Garfield, the sum of $423,521.00, which sum shall be credited 
by aecentane Garfield as payment on the $800,000.00 purchase 
price of the 66-2/3 shares of Garfield and Sankin, Inc. capital 
stock and 66-2/3 shares of Julius Sankin, Inc. capital stock, 
agreed to by plaintiff sankin as evidenced by his three non- 
interest bearing promissory notes of May 26, 1959; 
(14) Plaintif£ Julius Sankin is to pay into the | 
Registry of the Court, within 10 days of the date of this 


judgment, $376,479.00 as the balance owed by him to defendant 
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Joseph A. Garfield on the purchase price for the above 
mentioned shares of capital stock; 

(15) Defendant Joseph A. Garfield shall deposit 
with the Registry of this Court, within 10 days of the date 
of this judgment, the three non-interest bearing promissory 
notes made by plaintiff Julius Sankin on May 26, 1959 in which 
defendant Garfield is named as payee and which total $800,000.00; 

(16) Defendant Joseph A. Garfield shall deposit 
with the Registry of this Court, within 10 days of the date 
of this judgment, properly executed instruments assigning to 
plaintiff Julius Sankin the 66-2/3 shares of Garfield and Sankin, 
Inc. capital stock land the 66-2/3 shares of Julius Sankin, Inc. 
capital stock, as well as any other documents that may be nec- 
essary to effectuate the cancellation of the certificates of 
the mentioned stock now in the name of defendant Joseph A. 
Garfield and the issuance by the corporations of ertieiontee 
evidencing the ownership of said shares of stock in the name 
of plaintiff Julius Sankin; 

(17) The Clerk of the Court shall, upon the payment 
into the Registry of the Court of $376,479.00 by plaintiff 
Sankin, deliver to him the stock certificates for 66-2/3 shares 
of Garfield and Sankin, Inc. capital stock and for 66-2/3 shares 
of Julius Sankin, Inc. CEE: ecocks which stock certificates 
were deposited with the Registry of the Court by The Riggs National 
Bank of Washington, D. C. pursuant to an order of this Court 
entered in Civil Action 1493-59 on July 17, 1959; and the Clerk 


of the Court shall also deliver to plaintiff Sankin the assign- 


ments and any other instruments executed by defendant Garfield 


pursuant to this judgment, as well = the three promissory, 
notes that defendant Garfield is by this judgment ordered 
to deposit with the Registry of the Court; 

(18) The $3500.00 allowed The Riggs National Bank 
as expenses for attorneys' fees by a March 14, 1960 order of 


this Court in Civil Action 1493-59 be and the same is hereby 


assessed as damages against defendant Joseph A. Garfield, 
| 


defendant James T. Benn and defendant 5410 Connecticut Avenue 
Corporation; if within 10 days after the date of this judgment 
there is not deposited with the Registry of the Court a Paneine 
executed by The Riggs National Bank evidencing the payment of 
said $3500.00 to it, the Clerk of this Court shall pay to the 
Bank and take its receipt for $3500.00, which sum the Clerk 

of the Court shall pay from the $376,479.00 to be deposited 
with the Registry of the Court by plaintiff Sankin; in the 
event that the Clerk of the Court shall pay said $3500.00 to 
the Bank, such payment shall not extinguish such rights as 


defendant Garfield may have for contribution by defendant Benn 


and defendant 5410 Connecticut Avenue Corporation; 


(19) William J. Durkin's account filed herein of 


expenses incurred by him as the Special Master appointed herein, 
which total $3165.62, is hereby approved; ! 

(20) As compensation for his services as Special 
Master in this case, William J. Durkin is awarded the sum of 
$21,750.00, which sum is hereby charged against defendants 
Joseph A. Garfield, James T. Benn, 5410 Connecticut Avenue Corpora- 

| 

tion, Joseph Pardo, Dinty Whiting, Samuel J. Betoff, S. Re Winn 


and Aileen A. Link, Executrix of the estate of Harry W. Link, 


deceased; $834.38, the balance remaining in the possession of 


William J. Durkin, ‘as Special Master, after he had deducted 

from the $4000.00 deposited with him by some of the parties 

the $3165.62 expenses incurred, shall be retained by him and 
credited on the $21,750.00 awarded him as compensation; the 

Clerk of the Court upon receiving ‘a receipt from William J. 

Durkin, shall pay to the latter $20,915.62 as the balance 


@ue him as compensation, which payment shall be made out of 


¢ 
the $376,479.00 to 'be deposited with the Registry of the Court 


by the plaintiff Sankin; such payment shall not extinguish such 
rights as defendant Garfield may have for contribution by 
a@efendants James T., Benn, 5410 Connecticut Avenue Corporation, 
Joseph Pardo, Dinty Whiting, Samuel J. Betoff, S. R. Winn 

and Aileen A. Link, Executrix of the estate of Harry W. Link, 
deceased; 

(21) After paying to William J. Durkin the $20,915.62 
as provided herein and, if necessary under the terms of this 
judgment, after paying The_ Riggs National Bank $3500.00, the 
Clerk of the Court shall pay to defendant Joseph A. Garfield the 
balance remaining of the $376,479.00, to be paid into the Registry 
of the Court by plaintiff Julius Sankin; 

a Paint ft Julius Sankin is awarded $1.00 nominal 
damages with costs against defendant James T. Benn; 

(23) Plaintiff Julius Sankin is awarded $1.00 nominal 
damages with costs against defendant 5410 Connecticut Avenue 
Corporation; 

(24) Plaintiff Julius Sankin is awarded $30,000.00 
punitive damages with costs against defendants Joseph A. Garfield, 


James T. Benn and 5410 Connecticut Avenue Corporation; 
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(25) For the reason stated in the Court's find- 
ings of fact and conclusions of law as set forth in the 
opinion filed herein, defendants Joseph A. Garfield, James 
T. Benn, 5410 Connecticut Avenue Corporation, Joseph Pardo, 
Dinty Whiting, Samuel J. Betoff, S. R. Winn, Aileen A. Link, 


Executrix of the estate of Harry W. Link, deceased, their 


officers, agents, servants, employees, attorneys and all per- 
| 


sons in active concert or participation with them, are permanent- 
ly restrained and enjoined from selling, transferring, pledging, 
disposing of, registering on the records of defendants Garfield 
and Sankin, Inc. and Julius Sankin, Inc., or affecting in any 

way the 66-2/3 shares of capital stock in Garfield and Sankin, 
Ine. and the 66-2/3 shares of capital stock in Julius Sankin, Ine. 
to which plaintiff Julius Sankin acquired title through purchase 
on May 26, 1959 from defendant Joseph A. Garfield, and they are 
further permanently restrained and enjoined from in any ar, 
interferring with or from making any claim to any interest in 


Garfield and Sankin, Inc. and Julius Sankin, Inc. | 


Willian 3. Jones 


JUDGE 


Edward L. Genn, Esq. 

514 Colorado Building 
Washington, D. C. 4 
Attorney for Plaintiff Sankin 


Vail W. Pischke, Esq. 
210 Little Falls Street 
Falls Church, Virginia 
Attorney for Defendant 5410 Connecticut 
Avenue Corporation and 
Intervenor-defendant Pardo 


| 


William H. Deck, Esq. 
425 - 13th Street, N. W. 
Washington, D. C. 
Attorney for Defendant James T. Benn 


Benjamin W. Dulany, Esq. 

822 Southern Building 

Washington, D. C. 

Attorney for Defendants Joseph A. Garfield 
and Janet Garfield 


John A. Beck, Esq. 

Southern Building 

Washington, D. C. 

Attorney for Intervenor Defendants 
Whiting, Betoff, Winn and Aileen A. 
Link, Executrix of the Estate of 
Harry W. Link 


Joseph Pardo, Esq.,Pro se 

609 City National Bank Building 
25 W. Flagler Street 

Miami, Florida 


281 FEDERAL SUPPLEMENT 


SANKIN 
Vv. 


54110 CONNECTICUT AVENUE 
CORPORATION ct al. 


BENN 
v. 
GARFIELD. 
Civ. A. Nos. 1493-59, 4002-60. 


United States District Court 
District of Columbia. 


Jan. 18, 1968. 


Action by minority stockholder for 
damages and other relief by reason of 
majority stockholder’s and others’ fraud- 
ulent scheme whereby he was induced to 
pay inflated price for majority stock- 
holder’s stock. The District Court, Wil- 
liam B. Jones, J., held that evidence es- 
tablished that negotiations entered into 
by majority stockholder with purported 
purchaser of his stock interest were a 
fraudulent scheme designed to circum- 
vent stock restriction granting other 
stockholder first option to purchase, and 
that where majority and minority stock- 
holders had agreed that they would have 
equal voting power and that minority 
stockholder would have first option to 
acquire majority stockholder’s interest at 
price offered by bona fide purchaser and 
after minority stockholder exercised such 
option he discovered fraudulent scheme 
entered into by majority stockholder and 
third party to make ostensible sale at in- 
flated price, rescission by minority stock- 
holder was inadequate remedy in view 
of purchaser’s refusal to recognize mi- 
nority stockholder’s right to equal voting 
power. The court further held that party 
to fraudulent scheme who was in turn 
defrauded by other participants was not 
entitled to relief against such partici- 
pants. 


Judgment for plaintiff. 


1. Fraud €58(3) 
Where only evidence as to fraudulent 
intent of parties was testimony of such 


parties and one party admitted fraudu- 
lent intent and one denied fraudulent in- 
tent, court must pass on credibility of 
parties in determining whether or not 
fraud was perpetrated. 
2. Fraud €58(1) | 
Evidence did not establish that 
party who negotiated for purchase of 
majority stockholder’s interest which was 
subject to restrictive sale agreement was 
good faith purchaser for value. 


3. Witnesses <=331!, | 

Tax Court opinion filed in: tax liti- 
gation involving party to fraud action 
was not admissible on issue of credibility 
of such party. | 


4, Fraud <3 i 
Essential elements of “fraud” are: 
(1) false representation (2) in reference 
to material fact (3) made with knowledge 
of its falsity (4) and with intent to de- 
ceive (5) with action taken in! reliance 


upon representation. 


| 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 


5. Fraud 58(1) | 
Evidence established that | inegotia- 
tions entered into by majority stockhold- 
er with purported purchaser of his stock 
interest were a fraudulent scheme de- 
signed to circumvent stock restriction 
granting other stockholder first option 
to purchase. 


\ 

6. Corporations <—187 | 
Majority stockholder who! entered 
into negotiations with others to violate 
stock restriction whereby minority stock- 
holder had first option to purchase his 
stock violated his fiduciary duty to deal 
fairly and honestly with his se stock- 


holder. | 
| 


4. Corporations €>-116, 187 | 

Minority stockholder who had first 
option to purchase majority stockholder’s 
stock at price offered by bona fide pur- 
chaser and who was fraudulently induced 
to pay inflated price for stock was liable 
for full purchase price but was| entitled 
to recover as damages the difference be- 

| 
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Cito as 281 F.Supp. 524 (1908) 


tween that amount and reasonable value 
of stock. 


8. Fraud 31 

Minority stockholder who had first 
option to purchase majority stockholder’s 
stock at price offered by bona fide pur- 
chaser and who discovered fraudulent 
scheme after he had exercised such op- 
tion and had deposited notes in payment 
of purchase price and made down pay- 
ment was not required to rescind such 
contract but could maintain action for 
damages. 


9. Fraud 31 

Where majority and minority stock- 
holders had agreed that they would have 
equal voting power and that minority 
stockholder would have first option to 
acquire majority stockholder’s interest at 
price offered by bona fide purchaser and 
after minority stockholder exercised such 
option he discovered fraudulent scheme 
entered into by majority stockholder and 
third party to make ostensible sale at 
inflated price, rescission by minority 
stockholder was inadequate remedy in 
view of purchaser’s refusal to recognize 


minority stockholder’s right to equal vot- 
ing power. 


10. Fraud 36 

Agreement by majority stockholder 
to indemnify minority istockholder from 
any claims asserted against him by osten- 
sible purchaser of majority stockholder’s 
stock did not relieve majority stockholder 
from liability for damages by reason of 
minority stockholder’s payment of inflat- 
ed purchase price in purchasing majority 
stockholder’s stock pursuant to agree- 
ment which gave minority stockholder 
first option to purchase stock at price 
offered by bona fide purchaser. 


11. Release 17(1) 

Where minority stockholder executed 
release to majority stockholder at time 
minority stockholder purchased majority 
stockholder’s stock and ‘at time of execut- 
ing release minority stockholder was un- 
aware of fraudulent scheme which had 
inflated price he paid for stock, release 
did not waive minority stockholder’s 


claim for difference between purchase 
price paid for stock and stock’s reason- 
able value. 


12. Corporations <—111'4 

Provision which was part of. Busi- 
ness Corporation Act of 1901 and re- 
quired restrictions to be stated on certifi- 
cate had no application to corporation 
organized for profit in 1958. D.C.C.E. 
§§ 29-201 et seq., 29-239, 29-901 et seq., 
29-903, 29-904. 
13. Corporations <—199 

Agreement whereby majority stock- 
holder and minority stockholder agreed 
that their voting power should be equal 
but which was not endorsed upon stock 
certificates was not invalid. D.C.Code 
1961, § 28-2915; D.C.C.E. §§ 29-908g, 
29-911. 
14. Corporations 199 

Parties to fraudulent scheme to in- 
duce minority stockholder to pay in- 
flated price for majority stockholder’s 
stock and who knew of agreement be- 
tween majority stockholder and minority 
stockholder for equal voting power in 
corporate affairs were not entitled to 
claim that voting agreement was invalid 
because of stock certificates’ failure to 
contain such restriction. D.C.Code 1961, 
§ 28-2915; D.C.C.E. § 29-908g, 29-911. 


15. Fraud 36 

Statutory provision that stock cer- 
tificates must contain statement as to re- 
strictions thereon was designed for pro- 
tection of innocent purchasers of stock 
and could not be used as defense to 
suit by minority stockholder against 
those who were parties to fraudulent 
scheme whereby minority stockholder 
paid inflated price for majority stock- 
holder’s stock. D.C.Code 1961, § 28- 
2915; D.C.C.E. §§ 29-908, 29-911. 


16. Corporations €-113 

Ostensible transfer of majority 
stockholder’s stock to third party which 
was part of fraudulent scheme whereby 
minority stockholder in exercising his 
first refusal option paid inflated price 
for majority stockholder’s stock would 
not be held valid merely because certifi- 
cates failed to have endorsed thereon 


et 


restriction as to their sale and voting 
power. D.C.Code 1961, § 28-2915; D.C. 
C.E. $$ 29-908¢, 29-911. 


17. Corporations <-116, 199 

Agreements between majority stock- 
holder and minority stockholder whereby 
minority stockholder acquired option to 
purchase majority stockholder’s stock at 
price offered by bona fide purchaser and 
whereby parties agreed to exercise equal 
voting power in corporate affairs were 
not indefinite. 


18. Evidence €=397(2), 417(9) 

Where evidence established that 
written instruments did not contain en- 
tire agreement between parties, parol 
evidence which was not inconsistent with 
or variation of written agreements was 
admissible. 


19. Sales 24 

Contract which provides that one 
who has right of first purchase shall 
pay price set by a bona fide offer is 
sufficiently definite for enforcement. 


20. Corporations <-116 

Agreement whereby minority stock- 
holder acquired option to purchase ma- 
jority stockholder’s stock at price offered 
by bona fide purchaser was not rendered 
indefinite by provision that if majority 
stockholder desired to sell and had re- 
ceived no bona fide offer from third 
party, minority stockholder in exercising 
his purchase right would pay reasonable 
value of stock at time of purchase. 


21. Federal Civil Procedure <—335 

Where court found that minority 
stockholder had been defrauded into pay- 
ing inflated price for majority stock- 
holder’s stock, complaint in intervention 
which was filed by alleged owners of 
corporate stock of dummy corporation 
which was formed to acquire majority 
stockholder’s stock as part of fraudulent 
scheme would be dismissed. 


22. Conspiracy 718 

Evidence in action by minority 
stockholder to recover damages by reason 
of fraudulent scheme whereby he paid 
inflated price for majority stockholder’s 
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| 
stock did not establish any conspiracy 
between majority stockholder and minori- 
ty stockholder to defraud dummy corpo- 
ration which was formed to acquire, ma- 
jority stockholder’s stock as part of 
fraudulent scheme between zaSpesty 
stockholder and others. 
23. Equity €>65(1) | 
Parties who joined original party to 
fraudulent scheme had unclean hands 


and were not entitled to relief. | 


2. Equity €65(2) 
Evidence established that stockhold- 
ers of dummy corporation which; was 
formed to acquire majority stockholder’s 
interest in another corporation as! | part 
of scheme to defraud minority stockhold- 
er had joined in fraudulent scheme and 
doctrine of unclean hands precluded ' their 
obtaining relief. | 


25. Corporations <>113 
Where minority stockholder had 
right to acquire majority stockholder’s 
stock by payment of purchase price of- 
fered by bona fide purchaser and majori- 
ty stockholder ostensibly transferred 
stock to dummy corporation and minority 
stockholder exercised option, dummy cor- 
poration was not a stockholder entitled to 
accounting of corporate affairs. | 
26. Assignments <-54 
Where there was no consideration 
for transfer of claims against corpora- 
tion to another corporation, such jlatter 
corporation was not a creditor entitled to 
accounting as to affairs of former cor- 


poration. 


27. Equity ©-65(1) 

Court would not order peeountiney of 
corporate affairs at request of party 
which was participant in perpetrating 
fraud on minority stockholder of cenit 
tion. 


28. Equity ©=65(1) 
Court may deny relief to party who 

had unclean hands even though | other 

parties had not raised such issue. | 


29. Fraud <=29 
Party who participated with others 
in fraudulent scheme but who was in 
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turn defrauded was not entitled to relief 
against his coparticipants. 
| 


30. Corporations 66; 

Where payment of subscription for 
all corporate stock was made to the pro- 
moter but the corporate minute book 
showed no action by board of directors 
with respect to subscription, original in- 
corporators could amend articles of in- 
corporation to increase capital stock and 
amendment was not governed by pro- 
vision for amendment of articles of in- 
corporation by board of directors after 
acceptance of subscription. D.C.C.E. §§ 
29-921g, 29-921h. 


31. Money Received ©>12 

Party who participated in fraudu- 
lent scheme was not entitled to recover 
money which another party who also par- 
ticipated in scheme obtained. 


32. Fraud 29 

Intervenors who did not participate 
in original fraudulent scheme but who 
were not innocent purchasers from party 
who did participate were not entitled to 
recover damages from such participant. 


33. Fraud €58(1) 

Credible evidence established that 
parties who participated in fraudulent 
scheme had not stolen money from other 
participant. 


34. Fraud ©58(1) 

In action by minority stockholder 
for damages arising out of his payment 
of inflated price for majority stock- 
holder’s stock in corporation’s operating 
apartment house project, evidence sus- 
tained special master’s refusal to use re- 
production cost method for computing 
value of apartment house project. 


35. Federal Civil Procedure 1902 

Only if special’ master’s report was 
clearly erroneous should it be set aside. 
Fed.Rules Civ-Proc. rule 53(e), 28 U.S. 
C.A. ! 


$36. Fraud <58(1) 

Evidence sustained special master’s 
capitalizing apartment house income at 
7.21% to determine damages sustained 
by minority stockholder of corporation’s 
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operating apartment project in purchas- 
ing majority stockholder’s stock at in- 
flated price as result of fraudulent 
scheme by majority stockholder. 


$7. Fraud ©—59(1) 

Special master in action by minority 
stockholder against majority stockholder 
for damages by reason of fraudulent 
scheme whereby minority stockholder 
was induced to pay inflated price for ma- 
jority stockholder’s stock did not err in 
refusing to discount value of stock by 
reason of voting and transfer restric- 
tion. 


38. Fraud €-59(1) 

In action by minority stockholder 
against majority stockholder for dam- 
ages by reason of fraudulent scheme 
whereby minority stockholder was in- 
duced to pay inflated price for majority 
stockholder’s stock, finding by special 
master that value of corporation’s stock 
must be reduced by promissory note 
from corporation to majority stockholder 
‘was proper. . 


89. Federal Civil Procedure <—1905 

Special master’s report which in con- 
formity with order of reference awarded 
damages to party who participated in 
fraudulent scheme but was himself de- © 
frauded would be set aside where court 
subsequent to order of reference changed 
its opinion and determined that such 
party was not entitled to relief. 


40. Fraud €—59(4) 

Minority stockholder who was 
awarded damages against majority stock- 
holder by reason of fraudulent scheme 
whereby minority stockholder was in- 
duced to pay inflated price for majority 
stockholder’s stock would also be awarded 
damages of $1 against each of parties 
who participated with majority stock- 
holder in carrying out fraudulent scheme. 


41. Indemnity <—9(2) 

Parties to escrow agreement with 
bank whereby bank held stock which was 
involved in fraudulent scheme and who 
agreed to indemnify bank against all 
expenses -to which it might be put in 
consulting with counsel of its own choice 
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in connection with escrow agreements 
were liable to bank for attorney’s fees 
incurred in conjunction with suit brought 
by minority stockholder who was victim 
of fraudulent scheme against parties to 
escrow agreement and bank. 


42. Fraud 61 

Malice of parties who perpetrated 
fraudulent scheme against minority 
stockholder which resulted in minority 
stockholder paying inflated price for ma- 
jority stockholder’s stock warranted 
award of punitive damages. 


43. Damages 94 
In proper case attorney’s fees may 
be element of punitive damages. 


44. Compromise and Settlement <—4 
Where victim of fraudulent scheme 
had settled claim for attorney’s fees with 
one of the perpetrators of scheme, he 
could not recover attorney’s fees as ele- 
ment of punitive damages against other 
perpetrators. 
45. Compromise and Settlement <=16(1) 
Fact that victim of fraudulent 
scheme had settled claim for attorney’s 
fees with one of the perpetrators of 
scheme did not bar victim from recover- 
ing punitive damages against perpetra- 
tors of scheme. 


46. Corporations <—4938 

Acts of president and only stock- 
holder of corporation were acts of cor- 
poration so that corporation as well as 
president were liable for punitive dam- 
ages sustained by vicvim of fraudulent 
scheme in which corporation and presi- 
dent participated. 


7. Fraud 62 

Punitive damages in the sum of 
$30,000 would be awarded to minority 
stockholder who was victim of fraudu- 
lent scheme whereby he paid inflated 
price for majority stockholder’s stock. 


48. Federal Civil Procedure 2742 
Motion for costs and fees which re- 
ferred to costs already incurred and to 


{. Civil Action No. 4002-60 was consoli- 
dated with Civil Action No. 1493-59 
nince, except for the party defendant 
_(Janet Garficld), it involved common 
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costs which would be incurred would be 
denied without prejudice on ground it 
was premature. Fed.Rules Civ. Proc, rule 
64(d), 28 U.S.C.A. i 
| 
49. Corporations <—121(1) : 
Minority stockholder who was vic- 
tim of fraudulent scheme whereby he 
paid inflated price for majority stock- 
holder’s stock was entitled to injunction 
against perpetrators of scheme enjoining 
them from interfering with his owner- 
ship of stock in corporation. 
iT 


——_ 
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OPINION 


WILLIAM B. JONES, District Fudge 

This multiclaim action resulted from 
certain fraudulent dealings with respect 
to an apartment house property situated 
in the District of Columbia. At issue 
are the claims asserted by plaintiff ‘San- 
kin in his complaint against all defend- 
ants in Civil Action No. 1493-59; claims 
asserted in a complaint in intervention; 
and claims asserted in two counterclaims, 
four cross-claims and plaintiff Benn’s 


-complaint in Civil Action No. 4002-60. 1 


questions pending before the Court in 
James Benn's cross-claim against Joseph 
Garfield in Civil Action No, 1493-59. | 
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From the evidence adduced at the trial 
of these actions To find the following 
facts: 

Plaintiff Julius Sankin (Sankin) and 
defendant Joseph Garfield (Garficld) 
are related through marriage; Herman 
Mankes (not a party) being Garficld’s 
uncle and Sankin’s father-in-law. Prior 
to 1956, Mankes, Sankin and Garfield 
were interested in an apartment project 
in the District of Columbia known as the 
Livingston Apartments. That enterprise 
being successful, Sankin and Garfield en- 
tered into a partnership in 1956 for the 
purpose of purchasing a suitable site in 
the District of Columbia and construct- 
ing thereon another apartment building. 
That partnership was known as Garfield 
and Sankin. Sankin ascertained that 
property situated at 5410 Connecticut 
Avenue, N. W. could be purchased and in 
April 1956 that property was acquired 
in the name of Sankin and Garfield in- 
dividually. The greater part of the 


funds necessary to effectuate the pur- 
chase was advanced by Garfield. 


In August 1957 Garfield and Sankin 
entered into a written agreement for the 
purpose of defining their respective 
partnership rights and obligations in the 
property they proposed to develop. That 
agreement provided that while Garfield 
was to have a 24 interest with respect 
to the profits and losses and Sankin a Vy 
interest, the latter was to have an equal 
voice with Garfield in all decisions af- 
fecting the undertaking and property. 
Garfield was to advance such funds as 
might be required in excess of the mort- 
gage financing for the construction of 
the proposed building. It was estimated 
that those advances would approximate 
$150,000.00. Garfield was to be paid 
6% per annum on the money advanced 
with a minimum of $17,500.00. Sankin 
was obligated to plan the building, apply 
for a F.H.A. commitment, attempt to 
secure satisfactory mortgage money and 
to build the apartment building. For his 
contribution to the undertaking Sankin’s 
services were to be valued at the rate of 
$300.00 per week ‘from the date the land 
was acquired in| April 1956 until the 
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JA 34 


building was completed and. if the total 
TG Wad anne Gorge Tree Waele ether Geet at ee 
fees te be paid to butlding cousultauts 
did not exceed $45,000.00, Sankin was to 
reccive an additional equity of $2,500.00. 

In the latter part of 1957 an F.H.A. 
commitment was obtained but Sankin 
and Garfield concluded it was not feasi- 
ble to construct the apartment building 
due to the unfavorable financing terms 
then available. The parties thereafter 
agreed to sell the property, together with 
an assignment of the F.H.A. commit- 
ment, building permits, and architectural 
and engineering plans. On that sale they 
received a $50,000.00 deposit, which in 
this case has been referred to as the 
“Woodner deposit.” The purchaser 
thereafter breached the contract and 
Garfield and Sankin individually declared 
the deposit forfeited. The purchaser 
brought an action to recover the deposit 
but without success. 


In the spring of 1958 Sankin and Gar- 
field decided to proceed with the con- 
struction of the apartment building. 
For that purpose in April 1958 two cor- 
porations ,were incorporated under the 
laws of the District of Columbia. Gar- 
field and Sankin, Inc. was the corpora- 
tion created for the purpose of owning 
and operating the apartment property. 
Julius Sankin, Inc. was incorporated for 
the purpose of constructing the building. 
In the case of each corporation 100 
shares of stock were issued, of which 
Garfield owned 6634 shares and Sankin 
3314 shares. On May 1, 1958 Garfield 
and Sankin entered into a written stock- 
holders’ agreement with respect to each 
corporation. By the terms of those 
agreements Garfield and Sankin had an 
equal voice in the affairs of each cor- 
poration notwithstanding Garfield’s own- 
ership of 6624 shares compared to San- 
kin’s 3314 shares. Moreover, Garfield 
and Sankin each agreed that he, his 
heirs and assigns would not dispose of 
any of his shares without first offering 
the same to the other. Although not in- 
corporated in their written May 1, 1958 
agreements, Garfield and Sankin con- 
temporaneously orally agreed that, in the 


281 FEDERAL SUPPLEMENT 


event cither party wished to dispose of 
his stock, the other party in exercising 
his right of first purchase was to pay the 
seller either the reasonable value of the 
stock at the time of purchase or an 
amount equal to that offered the seller 
by a bona fide purchaser for value. 


The stock certificates issued by each 
corporation to Sankin and Garfield sct 
forth no restrictions as to voting rights 
Nor wetive af the wight wl Civat yaw haw 
My a ofoehtielter.  Cvttumsel foe the care 
porations advised Garfield and Sankin 
of the desirability to include such infor- 
mation on the stock certificates. How- 
ever, Garfield requested that no such 
legend be placed on the certificates as he 
did not want his wife to be informed of 
the facts. Sankin consented. 


Following the creation of the two cor- 
porations F.H.A. financing was obtained 
and the construction of the apartment 
building to be known as the Garficld 
Apartments was borin  Sankin was in 
#183) og tari<’ “Ft ae i wi ss ‘ 
Agee ace beg de. Sn 
charge of the work while Garfield, whose 
home was in Florida, intermittently came 
to Washington in connection with the 
project. Commencing with May 1, 1958, 
Sankin, with the consent of Garfield, be- 
gan to draw the $300.00 a week compen- 
sation agreed to in their August 1957 
agreement. Under that agreement $32,- 
000.00 had accrued to Sankin from April 
1956 (purchase of property) to May 1, 
1958. Also there was $7,500.00 on the 
books of Garfield and Sankin, Inc. which 
Sankin had advanced at the time of the 
purchase of the property—the amount 
remaining after a $5,000.00 withdrawal 
by Sankin from the $12,500.00 originally 
advanced by him. 


Prior to May 1, 1958, Garfield had ad- 
vanced to the Garfield-Sankin partner- 
stip $104. 3 for the purczase of the 
land on which to construct the building 
and to defray costs of development. On 
May 29, 1958 Garfield advanced $25, 000.- 
00 to Garfield and Sankin, Inc. for the 
apartment building purposes. 

By late February or early March 1959 
Garfield had become dissatisfied with his 
relations with Sankin. It was then for 


the first time that Garfield disclosed to 
his wife Janet that, while he owned 6623 

percent of the shares of Garfield and 
Sankin, Inc. and of Julius Sankin, Inc., 
he had agreed that Sankin should have 
an equal voice in the affairs of the cor- 
porations. The Garfields determined 
that Sankin’s voting power should be 
limited to his one-third interest in cach 
corporation, but they did not make known 
thoiv infontion to Sankin  Inetead | Janet 
miusevtoted Ge ter Nuotand Cat te Concer 
with defendant James Benn in Miami, 
Florida. She described Benn as & per- 
son professing to understand legal tech- 
nicalities and as an international! busi- 
ness man. Garfield knew Benn having 
had prior unpleasant and unprofitable 

business dealings with him. But not 


known to Garfield was the fact that his 
wife Janet and Benn were at that! very 
time involved in an affair and that they 
intended to divorce their respective 
spouses and marry once Benn had settled 
Tene tay ditpaallis 


his wilh the 


Jets bane ne co fvierh i ot. ite | Peat 
ed States Government. Moreover, | Gar- 
field did not know that Benn had on 
several occasions asked Janet to obtain 
for him an interest in the Se apart, 
ment project. 

On March 14, 1959 the Garfields met 
in Miami with Benn at the office of in- 
tervenor-defendant Joseph Pardo, Benn’s 
attorney. During a two hour conference 
the Garfields explained to Benn the |prob- 
lem of the voting rights and showed him 
the May 1, 1958 agreements of Sankin 
and Garfield with respect to their! stock 
interests in both Garfield and Sankin, 
Inc. and Julius Sankin, Inc. The) Gar- 
fields also showed Benn all the other doc- 
uments relating to the apartment project 
except Garfield’s cancelled checks evi- 
dencing his advances to the corporations. 
Benn advised Garfield that he would in- 
vestigate the situation ane Cevixe @ 5 pets 
for restoring to Garfield his full voting 
rights. 

On April 4, 1959 Benn again met has 
the Garfields and told them that he had 
investigated Sankin and that Garfield's 
suspicions were well founded—that San- 
kin was a fraud and was robbing Gar- 


i 
| 


ait 


JA 35 


SANKIN v. 5410 CONNECTICUT AVENUE CORPORATION 


531 


Cite ax 281 F.Supp. 524 (1968) 


field. He further stated that he, Benn, 
had devised 2 legal method of insuring 
Garfield his full voting rights. Benn 
further stated that he was advising and 
assisting Garfield to make up for the loss 
sustained by Garfield in their prior busi- 
ness transactions and that he would ac- 
cept no pay for his services except pos- 
sibly $500.00 with which he would buy a 
Government bond ‘for the Garfields’ 
daughter, Linda. 


The plan conceived and urged upon the 
Garfields by Benn provided for the sale 
of Garfield’s stock in Garfield and San- 
kin, Inc. to 2 corporation which Benn 
stated would be wholly owned by Gar- 
field. This sale, Benn advised the Gar- 
fields, would permit the corporation as 
a bona fide purchaser to hold free from 
all of the restrictions of the stockholders’ 
agreement Garfield’s 6624 shares of 
stock in Garfield and Sankin, Inc. So 
that Garfield would not appear as the 
owner, the stock of the corporation to be 
formed was to be issued to Benn but 
immediately endorsed and delivered by 
him to Garfield. The sales price of Gar- 
ficld’s stock to be sold to the corpora- 
tion would be set at a price too high for 
Sankin to meet under his right of first 
purchase provided in the Garfield and 
Sankin, Inc. stockholders’ agreement. 
When Garfield set the value of his 6634 
shares of Garfield and Sankin, Inc. stock 
as between $375,000.00 and $400,000.00, 
Benn stated that the sales price of the 
stock to the to be formed corporation 
would be $600,000.00, this being a price 
which Benn believed would be too high 
for Sankin to meet. 


On April 5, 1959, Benn again met with 
the Garfields and proceeded to draw up 
in longhand a draft of a stock purchase 
agreement frequently consulting and 
showing the Garfields sections of the 
negotiable instruments law and the Dis- 
trict of Columbia corporation law. 


On April 6, 1959 Benn met the Gar- 
fields at the office of a public stenogra- 
pher on the mezzanine floor of the Co- 
lumbus Hotel in Miami, Florida, and pro- 
ceeded to dictate directly to a typist from 


the longhand draft the stock purchase 
agreement. That method, Benn declared, 
would avoid any record of shorthand 
notes. When the stock purchase agrec- 
ment had been completed, he urged and 
obtained Garfield’s execution thereof. 
Benn exccuted the stock purchase agree- 
ment for a corporation to be formed. 
The stock purchase agreement, while en- 
tered into on April 6, was dated March 
14, 1959. It provided, among other 
things, for the sale by Garfield of his 
663% shares of Garfield and Sankin, Inc. 
stock to the to be formed corporation for 
$600,000.00 represented by two nonne- 
gotiable, non-interest bearing notes of 
such corporation, one a demand note of 
$60,000.00 and one a note of $540,000.00 
due December 1, 1959. 


Benn and the Garfields next met on 
April 7, 1959, in the District of Columbia 
at the office of Benn’s Washington at- 
torney. There an escrow agreement was 
prepared naming The Riggs National 
Bank of Washington, D. C. as escrow 
agent. It was executed by Garfield and 
5410 Connecticut Avenue Corporation 
(5410), the to be formed corporation re- 
ferred to in the stock purchase agree- 
ment. Benn signed on behalf of 5410 as 
“President Pro-tem.” 


Garfield and Benn on April 8, 1959 de- 
livered to The Riggs National Bank the 
escrow agreement, the two April 8, 1959 
nonnegotiable, non-interest bearing notes 
of 5410 executed by Benn as president 
pro-tem, and Garfield’s stock power to 
6624 shares of Garfield and Sankin, Inc. 
stock. Subsequently Garfield delivered 
the actual stock certificate. 


5410 was formed on April 10, 1959 as 
a District of Columbia corporation with 
authorization to issue 100 shares of capi- 
tal stock. 

Benn ascertained for the first time on 
April 19, 1959 that Garfield was co- 
signing checks on the bank account of 
Julius Sankin, Inc. and that there was 
approximately $80,000.00 in this bank 
account. Despite the fact that Garfield 
told Benn that Julius Sankin, Inc. was 
the construction corporation and had no 
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permanent value, Benn advised that in 
furtherance of the plan to defeat Sankin 
of his 50% voting rights, Garfield should 
sell his 6624 shares of stock in Julius 
Sankin, Inc. to 5410 at an inflated price 
of $200,000.00. That price Benn stated 
would be higher than Sankin could meet. 


On April 20, 1959, a stock purchase 
agreement providing for the sale of 6634 
shares of Julius Sankin, Inc. stock from 
Garfield to 5410 and an escrow agree- 
ment between The Riggs National Bank, 
Garfield and Benn as president pro tem 
of 5410 were drafted. Also drafted on 
that date were Garfield’s stock power to 
6624 shares of Julius Sankin, Inc. stock 
and a non-negotiable, non-interest bear- 
ing demand note of 5410 in the amount 
of $200,000.00 payable to Garfield. At 
Benn’s insistence, Benn and Garfield 
during the evening of April 20, removed 
from the corporate office of Garfield and 
Sankin, Inc. and Julius Sankin, Inc. 


blank checks of those corporations. 
Those checks had been signed by Gar- 
field several days before in order to 


make it possible for Sankin to pay. con- 
struction bills as they became due. 


Also on April 20, 1959 at the office of 
Benn’s Washington attorney, Benn asked 
Garfield for $1,000.00 in cash stating 
that the corporation (5410) had to be in 
business “and as long as you own it you 
might as well give me the money for the 
stock now, because we have to start a 
bank account.” Garfield made out a 
check payable to Benn for $1,000.00 but 
Benn tore it up and demanded one pay- 
able to “cash” so that Garfield’s name 
would not appear to be in any way con- 
nected with 5410. Garfield thereupon 
made out his check to cash and endorsed 
it at Benn’s insistence in order to make 
it appear as if Garfield had actually 
received cash in exchange for the check. 
Garfield in fact never received the cash. 


The following day, April 21, 1959, 
Benn delivered the escrow agreement, 
Garfield’s stock power and the demand 
note of 5410 in the amount of $200,000.00 
to The Riggs National Bank trust de- 
partment, all of which pertained to Gar- 
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field’s 6624 shares of Julius Sankin,| Inc. 
stock. Garfield subsequently delivered 
his stock certificate for 6624 shares of 
Julius Sankin, Inc. to The Riggs Nation- 
al Bank. Also, on April 21, 1959, Benn 
opened a bank account for 5410 ati The 
Riggs National Bank with a cash Sepsis 
of $1,000.00. 


And on April 21 Benn and the ‘Gar- 
fields went to the apartment project and 
met with Sankin. Pursuant to Benn’s in- 
structions, Joseph Garfield informed 
Sankin that he had sold to Benn all of 
his stock in Garfield and Sankin,| Inc. 
and Julius Sankin, Inc. and that Sankin 
would have to do business thereafter 
with Benn. Sankin protested that he had 
a right of first purchase of Garfield’s 
stock. However, Garfield made little or 
no response. Throughout this entire pe- 
riod Benn continually instructed | Gar- 
field to keep quiet and refrain from talk- 
ing to anybody and to let him handle 
Sankin. Benn showed Sankin a copy of 
the negotiable instrument law and stated 
that he, Benn, was an innocent purchaser 
for value and that, therefore, he would 
refuse to recognize Sankin’s claim! to a 
50% voting right. After leaving Sankin, 
Benn further reassured Garfield, that he 
was “lucky” to get away from Sankin, 
whom Benn described as a thief, and that 
it was just a matter of time until he, Gar- 
field, would have his full voting rights 
restored to him. 


Special meetings of the boards of di- 
rectors of Garfield and Sankin, Inc. and 
Julius Sankin, Inc. were held on [April 
24, 1959. Present were Sankin and Ar- 
thur Chaite who was not only a member 
of both boards, but was assistant secre- 
tary and counsel of both corporations. 
Also attending were Benn and his at- 
torney, B. H. Saunders. At these meet- 
ings Garfield’s resignation as a member 
of each board and as an officer of each 
corporation was presented. Benn was 
then elected to each board and as presi- 
dent of Garfield and Sankin, Inc, and 
secretary-treasurer of Julius Sankin, Inc. 
Resolutions were adopted authorizing 
Benn, or in his stead, Saunders, to |coun- 
tersign corporate checks with Sankin. 
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Benn, falsely claiming that he had at 
that time an irrevocable assignment from 
Garfield of all the funds the latter had 
advanced for the apartment project, de- 
manded that from the! corporate funds 
$24,000.00 be distributed to 5410. He 
threatened that if such distribution was 
not made he would take action to have 
Garfield and Sankin,|Inc. and Julius 
Sankin, Inc. placed in receivership. Be- 
fore acceding to such demands and 
threats, Sankin required Benn to execute 
an indemnity agreement and he also 
demanded payment from the corporate 
accounts of his accrued salary. Benn 
agreed to Sankin being paid $20,000.00 
providing that $8,000.00 of that amount 
be entered on the corporate books as a 
Joan to Sankin. Thereafter $44,000.00 
of the corporate funds were withdrawn 
and Benn deposited $24,000.00 in 5410 
bank account. : 

The construction of the apartment 
pbuilding continued with the costs being 
met as they became due. But Sankin, be- 
ing dissatisfied with the relationship he 
had with Benn, offered to purchase from 


Garfield 1634 shares of the stock of each 
corporation in order that he might have 
50% of the stock. Garfield refused to 
sell Jess than 6634 shares in each cor- 
poration and stated that sale would have 
to be on the same terms on which he 
had purportedly contracted to sell to 


Benn. Garfield and Benn both agreed 
that Sankin could have until May 30 to 
complete the purchase. 

During this same period of time Gar- 
field was demanding of Benn some writ- 
ten evidence of the former’s entire own- 
ership of 5410 corporation. On April 
27 Benn gave Garfield a “holographic” 
stock power and assignment for 100 
shares of 5410. Benn executed that in- 
strument without restriction. And on 
April 29 Benn executed on the stock cer- 
tificate ‘an assignment to Garfield of 
the 100 shares of common stock regis- 
tered in Benn’s name. However, that 
assignment carried an endorsement re- 
citing that the shares of 5410 stock rep- 
resented by the certificate were the same 
shares of stock represented by the stock 
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power and assignment in favor of Gar- 
field, “which stock power Joseph A. Gar- 
field shall hold as further collateral secu- 
rity for payment in connection with the 
Garfield Apartment Building, Washing- 
ton, D. C.” 


Benn in so assigning the stock de- 
liberately deceived Garfield because at 
that time, while assuring Garfield that 
the latter was the entire and true owner 
of 5410, he did not disclose that on the 
previous day, April 28, the charter of 
5410 had been amended to increase the 
authorized common stock from 100 to 
250 shares. That amendment to the 
charter followed an April 22 certifica- 
tion to the Corporation Trust Company 
by the counsel and secretary of 5410 
that no stock subscriptions had been re- 
ceived. As already noted Garfield on 
April 20 had paid $1,000.00 for all of the 
authorized common stock. 


During this same period Benn was 
seeking not only to take from Garfield 
the latter’s stock ownership in Garfield 
and Sankin, Inc. and Julius Sankin, Inc. 
but also monies which Garfield claimed 
were owed to him by Garfield and San- 
kin, Inc. On April 26, 1959 Garfield at 
Benn’s insistence gave Benn all of his 
cancelled checks evidencing his advances 
to the Garfield and Sankin partnership 
as well as to Garfield and Sankin, Inc., 
which checks Benn stated he would 
photostat and return. 


On April 28, 1959, Benn told Garfield 
that the latter had to show more consid- 
eration to 5410 for its notes totaling 
$800,000.00; that in order to do so, he 
had to assign over to 5410 the money 
owed to Garfield by Garfield and San- 
kin, Inc.; that if he did not Sankin 
would attack the “bona fides” of the 
whole scheme. Benn presented to Gar- 
field and urged him to execute an irrev- 
ocable assignment to 5410 of his ad- 
vances but Garfield at that time refused. 


Also on April 28, 1965 Benn advised 
Garfield that a joint letter of authoriza- 
tion to The Riggs National Bank had 
to be prepared and executed in order to 
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prevent Sankin from attacking the “bona 
fides” of the sham transfer of Garfield’s 
stock to 5410. Benn prepared and Gar- 
field executed such a letter. That letter 
authorized Riggs Bank to deliver to coun- 
sel of Garfield and Sankin, Ine, and 
Julius Sankin, Inc. the stock certificates 
then held in escrow by the Bank which 
represented the stock issued by cach cor- 
poration to Garfield; and the letter fur- 
ther authorized the Bank to receive and 
place in escrow stock certificates which 
would represent shares registered in the 
stock transfer books of the two corpora- 
tions in the name of 5410. However, 
because Sankin objected, Garfield’s stock 
certificates were not cancelled on the 
books of Garfield and Sankin, Inc. and 
Julius Sankin, Inc. nor were new certifi- 
cates issued to 5410. 


On May 4, 1959 Benn again told Gar- 
field that he was certain Sankin was 
going to attack the purported sale of 
Garfield’s stock to 5410 and that to pre- 
vent this Garfield had to “show consider- 
ation” by assigning to 5410 his money 
advances to the Garfield and Sankin part- 
nership and Garfield and Sankin, Inc. 
And in order to give a further “bona 
fide” appearance to their fraud on San- 
kin, Benn stated that he would give 
Garfield a stock power for 2,000 shares 
of bearer stock of International Timber 
Company, a Panamanian corporation. 
For such stock power Garfield was to 
return to Benn the $800,000.00 in notes 
executed by 5410 to Garfield. At first 
Garfield refused to follow Benn’s advice 
stating that the transaction was getting 
too complicated and that he would not 
sign any more papers. Janet Garfield, 
in Benn’s presence, told Garfield to pay 
Benn $5,000.00 for his trouble, to get 
back all documents from Benn and termi- 
nate relations with Benn. But Benn was 
not to be so prevented in the achievement 
of his purpose. He again reassured the 
Garfields that they had nothing to worry 
about, that the papers he requested were 
necessary to insure the restoration of 
Garfield’s full voting rights which in 
turn were necessary to protect Garfield 
from Sankin. He further assured Gar- 
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field that since he, Garficld, owned 5410 
he had nothing to worry about. | 
After such assurance had been; made 
by Benn and upon Benn’s continued urg- 
ing, Garfield executed the following doc- 
uments all prepared by Benn: 
(a) An irrevocable assignment to 5410 
of all of Garficld’s advances to Gar- 
field-Sankin partnership and Garfield 
and Sankin, Inc. | 
(b) An exchange agreement substitut- 
ing 2000 shares of bearer stock of 
International Timber Company for the 
$800,000.00 in notes of 5410 to Gar- 
field. 
(c) A joint letter to The Riggs Na- 
tional Bank authorizing the delivery 
of those notes marked “Paid and Can- 
celled” to Benn’s attorney. 
(d) A paper writing purportedly ac- 
knowledging receipt by Garfield of 
2000 shares of the bearer stock of 
the International Timber Company. 


While Garfield executed the receipt he 
never received the stock certificate for 
2000 shares of the bearer stock of] Inter- 
national Timber Company. In fact this 
certificate was seen in Benn’s briefcase 
by Mrs. Garfield on May 8, 1959.; Benn 
gave Garfield a stock power for the 2000 
shares of bearer stock. Garfield had 
never heard of the International Timber 
Company prior to May 4, 1959, and knew 
nothing about it. | 


International Timber Company was 
formed by Benn in July of 1958 with 
authorized capital of 2000 shares of no 
par bearer stock. The sole asset of In- 
ternational Timber Company was} an op- 
tion to purchase for $10,000.00; on or 
before October 24, 1961, one-half, of the 
stock of the Surinam American Timber 
Company, which purported to have a 
right to develop certain timber ‘conces- 
sions in South America. Benn had pre- 
viously sold all of the stock in Surinam 
American Timber Company to! Orion 
Realty Company for $20,000.00 reserving 
the option. International Timber Com- 
pany never had a bank account and no 
stock of the corporation was ever issued 
until May 4, 1959. | 
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It was on May 6, 1959 that Garfield 
learned for the first time (from his 
uncle, Herman Mankes) that Benn had 
on April 24 withdrawn $24,000.00 from 
Garfield and Sankin, Ihe. as a payment 
on account of Garficld’s advances. Gar- 
field told his wife, Janet, of that with- 
drawal and she communicated with Benn 
who was in Washington and asked him 
to come to Coral Gables, Florida. At that 
time she and Benn were still intending 
to be married, but before that event she 
wanted Benn to return to her husband all 
that Benn had taken from him, including 
the $24,000.00 and Garfield’s files and 
cancelled checks which had been given 
to Benn and which the latter had never 
returned although he had on several occa- 
sions promised Garfield he would do so. 


Benn arrived at the Garfield’s Coral 
Gables home on May 8 and he remained 
there until May 9. While there he de- 
nied receiving the $24,000.00 from Gar- 
field and Sankin, Inc. During this pe- 
riod of time there was much acrimonious 
discussion and among other things Gar- 
field learned for the first time of the 
relationship between! Benn and Janet 
Garfield. While Benn was at the Gar- 
field home, Janet Garfield took his large 
briefcase to her brother’s home. She 
noted, but did not take, a certificate for 
2000 shares of bearer stock of Interna- 
tional Timber Company. There were al- 
so in the briefcase two Manila sealed en- 
velopes the corner of one which she tore 
and noted that it contained currency. 
On May 9 she returned to Benn the two 
sealed envelopes as well as the briefcase 
and all of its contents except the material 
which belonged to Garfield. Benn gave 
her a receipt for the money returned 
which he claimed amounted to $120,- 
000.00. On the same day and before the 
return to him of his property, Benn gave 
Garfield another certificate for 100 
shares of 5410 stock.! 


Garfield on May 11, 1959 for the first 
time consulted his Miami attorney, Don 
Nicholson, and told him of the dealings 
he had been having with Benn. Nichol- 
son immediately advised Garfield that he 
had wronged Sankin and that Sankin had 
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to be restored to his full voting rights 
under the May 1, 1958, stockholders’ 
agreements. This was to be accomplish- 
ed by a complete rescission of the Benn- 
6410-Garfield transactions leaving Gar- 
field’s stock in Garfield and Sankin, Inc. 
and Julius Sankin, Inc. in Garfield’s 
name and subject to the May 1, 1958, 
stockholders’ agreements. As an alter- 
native procedure Nicholson advised Gar- 
field to gain full control of 5410 and then 
reverse all of the Benn-5410-Garfield 
transactions. 


Following his conference with Nichol- 
son, Garfield met Benn on May 11 and 


‘on May 12. On each of those occasions 


Benn gave Garfield one or more addi- 
tional certificates for 100 shares of 5410 
stock. And he gave one or more certifi- 
cates for 100 shares to Janet Garfield. 
All of the certificates were restricted, 
purporting to be collateral for 5410’s 
notes of $800,000.00, although, as men- 
tioned above, those notes on May 4 were 
purportedly exchanged by Garfield for 
2000 shares of bearer stock of Interna- 
tional Timber Company. 

On May 13, 1959, after Benn had re- 
turned to Washington, D. C. he issued 
250 shares of 6410 stock to himself with 
Saunders as secretary of the corporation 
signing the certificate. The 250 shares 
were issued pursuant to the April 28 
amendment of 5410’s charter as men- 
tioned above. It was also on May 13 that 
Garfield attempted to reach Benn by tele- 
phone at Saunders’ office and upon being 
told that Benn was not there Garfield 
talked to Saunders. Garfield told Saun- 
ders to instruct Benn not to do anything 
further with 5410. Notwithstanding 
such instruction Benn withdrew in cash 
$17,500.00 from 6410’s bank account. 

Arthur Phelan, Garfield’s Washington 
counsel, on May 14, delivered by hand a 
letter to Saunders as secretary of 5410 
and at the same time tendered a stock 
certificate and a stock power, both of 
which had been previously executed by 
Benn and each of which assigned to 
Garfield 100 shares of 5410 stock. Phel- 
an requested that the 100 shares be 
transferred on 5410’s books to Garfield. 
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By telephone the same day Phelan ad- 
vised Saunders that it was Garfield’s 
position that Benn was “over-reaching.” 
In response to a question by Phelan, 
Saunders stated that no stock in 5410 
had been issued, despite the fact that as 
secretary of 5410 he had signed on the 
previous day Benn’s certificates for 250 
shares. And it was on May 14 that 
Saunders resigned as secretary of 6410 
but he did not inform Phelan of that 
fact. 

The following day, May 15, Saunders 
informed Phelan that Benn was willing 
to have 100 shares of 5410 transferred to 
Garfield’s name. When asked if this 
was the entire capital stock of 5410, 
Saunders stated that he was not certain 
but would investigate and advise Phelan. 
Saunders subsequently telephoned Phelan 
and advised him that there were 250 
shares of 5410 authorized and he re- 
newed his offer to transfer 100 shares 
to Garfield. Phelan inquired as to what 
possible reason there would be for Gar- 
field, who had put up all the money, 
ending up with only 40% of 5410 while 
Benn would continue to hold 60%. 
Saunders gave no explanation. 

On May 16, 17, 18, 19 and 21, 1959, 
Benn was in Saunder’s office. Between 
May 15 and May 21, Phelan called Saun- 
ders requesting a meeting of Benn and 
Garfield to be held on May 21. Saunders 
informed him that Benn was out of town. 
On May 21, 1959, Phelan asked Saunders 
to arrange a meeting of Benn and Gar- 
field but Saunders again stated that 
Benn was out of town. 

Late in the evening of May 21, Gar- 
field in Miami and Benn in Washington 
talked by telephone. Garfield initiated 
the call and he demanded of Benn that 


the latter “return everything to its orig- - 


inal state.” 

Saunders as Benn’s counsel on May 22 
called Phelan and inquired about a rescis- 
sion agreement between Benn and Gar- 
field. Phelan having no knowledge of 
any rescission discussion referred Saun- 
ders to Nicholson. Saunders then called 
Nicholson in Miami and advised him that 
Benn and Garfield had agreed to a re- 


JA 41 


281 FEDERAL SUPPLEMENT 


scission of all of the Benn-5410-Garfield 
transactions with Benn being paid his 
out-of-pocket expenses. Nicholson stated 
that he would prepare a draft of a rescis- 
sion agreement and forward it to Saun- 
ders at the earliest possible date and 
that he would meet with Benn, Saunders 
and Garfield as soon as a meeting could 
be arranged. Nicholson added that he 
and Garfield would be available at any 
time on May 26, 27, 28, and 29. | Nichol- 
son thereupon prepared a draft of the re- 
scission agreement. 


During the May 22 telephone ¢ conversa- 
tion between Nicholson and Saunders, in- 
tervenor-defendant Whiting, as| counsel 
for 5410, was on an extension telephone 
and participated in the conversation. 
Nicholson stated in the course of the 
conversation that Benn was perpetrating 
an enormous fraud on Garfield and that 
he, Nicholson, did not trust Benn and 
he didn’t think there was any semblance 
of good-faith in the Benn-6410-Gartield 
transaction. 

When on May 25 Saunders received 
Nicholson’s draft of the rescission agree- 
ment he discussed it with Whiting. 
Whiting thereupon called Nicholson who 
proposed an immediate execution of the 
rescission documents at a meeting of the 
parties. Whiting countered with a de- 
mand that Garfield first execute the 
rescission agreement or write a letter 
stating that all recitations in the rescis- 
sion agreement were true. Nicholson 
told Whiting that he did not trust Benn; 
that he considered Benn a fraud artist; 
and that he would only deal with Benn at 
a meeting where all parties executed the 
rescission agreement contemporaneously. 


During the period that Nicholson and 
Garfield were attempting to effect a com- 
plete rescission of the Benn-5410-Gar- 
field transactions, Benn on May 165, 1959, 
met with Sankin. Benn again asserted 
that Garfield had sold his stock iin Gar- 
field and Sankin, Inc. and Julius San- 
kin, Inc. and that if Sankin was to 
acquire that stock under his first pur- 
chase rights he would have to purchase 
it from Benn. At that time Benn told 
Sankin he knew that the $800,000.00 he 
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had paid Garfield was greatly in excess 
of its true value but that he could afford 
to do so because he was using tax free 
money from out of the country. Benn 
offered the Garfield stock to Sankin for 
$480,000.00. Sankin refused to purchase 
the stock from Benn and he added that 
even that sum was in excess of the true 
value of the stock. Benn then offered to 
purchase for $250,000.00 Sankin’s 14 in- 
terest in Garfield and Sankin, Inc. and 
Julius Sankin, Inc. Sankin accepted the 


offer and Benn stated that his counsel 
Whiting with Sankin’s counsel would pre- 
pare the necessary agreement to accom- 
plish the purchase by Benn. 


During the following several days San- 
kin called Whiting on more than one oc- 
casion and inquired as to the status of 
the purchase by Benn. Whiting each 
time advised Sankin that Benn was out 
of Washington and could not be reached, 
although in fact Benn was in Washing- 
ton. Sankin concluded that Benn was not 
going to honor his offer to purchase 
Sankin’s stock interests and, realizing 
that he had to exercise his right of first 
purchase from Garfield on or before May 
30 he arranged to meet with the latter in 
Washington on May 26. 


Sankin with his counsel met with Gar- 
field and Nicholson on May 26 at which 
time he exercised his right of first pur- 
chase by entering into the necessary 
agreements and delivering his notes to- 
taling $800,000.00 te Garfield. The notes 
in amounts and terms were as Garfield 
demanded and conformed to the amounts 
and terms purportedly agreed to by Benn- 
5410. Thereafter, late in the same day 
Riggs National Bank, as escrow agent, 
was notified of Sankin’s purchase of Gar- 
field’s 6624 shares of stock in Garfield 
and Sankin, Inc. and Julius Sankin, Inc. 
On May 27, Riggs National Bank refused 

_ to turn the stock over to Sankin because 
of an adverse claim made by 5410. 


Sankin met again with Garfield on 
May 28 and learned for the first time of 


2. Consolidated Civil Action 4002-60 was 
instituted by Benn against Janet Gar- 
field on December 6, 1960. 
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the fraudulent transactions between 
Benn-5410-Garfield for the purpose of 
depriving Sankin of his equal voice in 
the affairs of Garfield and Sankin, Inc. 
and Julius Sankin, Inc. At that time 
Garfield related all of the facts to San- 
kin. On May 29 Sankin instituted Civil 
Action 1493-59.7 


Although unknown to Sankin at the 
time, there was on the very day he ex- 
ercised his rights of first purchase, a 
meeting being held in the Army and 
Navy Club in Washington, D. C. The 
meeting commenced at 10:30 A.M. on 
May 26 and there were present Benn 
and intervenor-defendants Link, Pardo, 
Whiting and Betoff. There and then 
Benn purported to sell to those four in- 
tervenor-defendants 200 shares of 5410 
stock. After a discussion lasting about 
two hours, the price, terms and condi- 
tions were agreed upon and the balance 
of the day was spent with Benn prepar- 
ing the stock purchase agreement and 
related papers. 

The fifth intervenor-defendant, Winn, 
arrived in Washington on May 27, 1959 
and on that date he purportedly pur- 
chased the remaining 50 shares of 5410. 

Among the agreements signed by Benn 
and the five intervenor-defendants was 
one which gave the intervenor-defend- 
ants the right to resell the stock of 5410 
to Benn at a substantial profit on De- 
cember 1, 1959, and which also indemni- 
fied them from any loss resulting from 
their purported purchase. This agrec- 
ment was subsequently destroyed by the 
intervenor-defendants after this action 
was filed. 

Intervenor-defendant Link is now de- 
ceased. Prior to his death he was the 
head of the A. M. Kidder Company’s 
stock brokerage office in Miami, Florida. 
He had been involved with Benn in other 
transactions and in October of 1958 he 
represented one Dr. Klawans, a Cuban 
national, who in turn represented the 
Orion Realty Company, a Cuban syndi- 


3. Link’s exccutrix was substituted for him 
in Civil Action 1493-59. 
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SQOjoou.00, “Phe closing: of that Oranss 
tion took place in) Link's office. The 
. Sales contract between Benn and Orion 
Realty Company reserved a three year 
option in Benn to repurchase one-half of 
the Surinam American Timber Company 
stock for the sum of $10,000.00. That 
option was immediately assigned by Benn 
to International Timber Company, an 
unfunded corporation wholly owned by 
him. Link was an officer of the Inter- 
national Timber Company; he knew of 
the assignment of the option; and in 
all probability executed it. Link did not 
know at the time of the taking of his 
deposition, on March 23, 1960, whether 
Benn had ever exercised his option to 
repurchase one-half of the stock of the 
Surinam American Timber Company. 


Intervenor-defendant Pardo, at Link’s 
request, was present at the closing of 
the sale of the Surinam American Tim- 
ber Company stock to Orion Realty Com- 
pany. He acted as interpreter for Dr. 
Klawans and he knew about the assign- 
ment of the reserved option by Benn to 
International Timber Company. Pardo 
was an officer of the International Tim- 
ber Company but he later resigned be- 
cause of a possible conflict in interést. 

In May of 1959, Link knew that Benn 
had no office or home address and he 
knew that Benn was under a $443,000.00 
Internal Revenue Service jeopardy as- 
sessment. Benn had also told Link about 
his difficulties with Garfield and the 
purported theft of Benn’s briefcase and 
$60,000.00. Link had prepared an affi- 
davit for Benn with regard to the count- 
ing by Link of $60,000.00 in $100.00 bills 
at the latter’s home. 

A week or ten days prior to May 26, 
Benn called Link and told him that he 
had a “good deal” on which Link could 
make money. He requested Link to be 
prepared to come to Washington on short 
notice to consummate the deal. In this 
first conversation Benn gave no details 
with regard to what was involved and 
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22 or May 23 and hi 
was asked to come to Washington im) 
mediately Again no details of the pro- 
posed deal were disclosed. Link came to 
Washington on the evening of May 25 
and he went to the Army and Navy Club 
where he met Benn. If any business wa; 
discussed that night the discussion was 
very limited. 


trom Bennon May 


i 

At the meeting held in Link’s room at 
10:30 A.M. on the morning of May 26, 
Benn offered to sell all of the stock of 
5410 for the sum of $550,000.00. a 
made no investigation relative to the pro, 
posed stock purchase; he did not look a 
the 5410 minute book, nor did he eve 
look at the apartment property until some 
time in 1960. Link did not talk to Sant 
kin, did not see any of the records or 
financial statements of Garfield and Sant 
kin, Inc. and made no investigation of 
any of the documents which were shown 
to him. Link knew that Sankin had a 
right to purchase the stock of Garfield 
and Sankin, Inc. and Julius Sankin, Inc} 
for $800,000.00 such right to expire with; 
in a few days. Link executed the stock 
purchase agreement late in the afternoon 
of May 26 and gave Benn a check for 
$30,000.00 and an unsecured note for 
$80,000.00. For that he was to receive 
50 shares of 5410’s 250 shares. Link he4 
lieved that his check would be held in s+ 
crow and he recalled the discussion rela- 
tive to the repurchase of 5410 stock by 
Benn in December of 1959 at a higher, 
price than the intervenors had paid for 
it. There was also discussion relative to 
placing the purchase money notes in es-' 
crow so as to keep them out of circula- 
tion. 


Link told Benn not to cash his check a3 
it would not clear but to hold it until he| 
could send him another check. Link, aft-| 
er returning to Miami on the evening of | 
May 26, sent to Benn in care of Saunders’ | 
office a check dated June 1, 1959. When | 
Link left Washington he did not have an | 
executed copy of the stock purchase 
agreement nor did he have any stock of | 


se Nevd lest sa ediee iy ren 8 s 
Cnet FOr 0,000.00 and thereatter sene 
* ceond check for $30,000.00. 
Intervenor-defendant Pardo is a Miami 
attorney who had known Benn since 1950 
or 1951. Benn had referred to Pardo as 
his attorney and the latter had represent- 
ed Benn’s corporations and he had in fact 
peen an officer of International Timber 
Company, which Benn purported to own. 
Benn frequently used Pardo’s office and 
Pardo frequently notarized papers for 
him and acted as interpreter in Benn’s 
various dealings with Spanish speaking 
people. 


Pardo, at Benn’s request, left Miami 
at about midnight on May 25, 1959 to 
fly to the District of Columbia. He met 
Garfield and the latter’s counsel, Nichol- 
son, at the Miami airport. Nicholson 


informed Pardo that Garfield and Benn 
had become involved in a dispute in- 
yolving an apartment building in Wash- 
ington, which was named Garf ield Apart- 


ments and that Nicholson was on his 
way to Washington to conclude a rescis- 
sion or cancellation of all of the trans- 
actions between Garfield and Benn. In 
response to Nicholson’s question, Pardo 
stated that he was not aware of any 
Benn-Garfield transactions and that he, 
Pardo, was not going to Washington to 
meet with Benn but that he was on his 
way to transact other business elsewhere. 


Pardo arrived in Washington, D. C. 
early on May 26 and he went to the meet- 
ing in Link’s room at the Army and 
Navy Club where Benn led the discussion 
of the proposed purchase by the inter- 
venor-defendants of Benn’s stock in 5410. 
The purchase price was discussed first 
and then documents were shown to the 
intervenors. This discussion lasted for 
approximately two hours during which 
time Benn told the intervenor-defendants 
about the difficulties he was having with 
the Garfields over the purported theft of 
his briefcase and $60,000.00. At lunch 
time the intervenor-defendants present 
agreed to purchase Benn’s stock and the 


balance of the day was spent with Benn. 


‘ ors want Vi thas bine Vardo saw 
the siochholede rreements executed by 
Garfield and Sankin on May 1, 1958, 
Pardo, having: scen the exchange agree- 
ment and the cancelled 5410 notes to Gar- 
field was aware of the fact that Benn 
had purportedly exchanged with Garfield 
2000 shares of International Timber 
Company bearer stock for $800,000.00 in 
notes. Further Pardo was fully aware 
that International Timber Company had 
little or no value owning only an option 
to purchase one-half of the stock of 
Surinam American Timber Company at 
a price of $10,000.00. Surinam Amecri- 
can Timber Company in turn owned at 
most a timber concession. In March 
1958 Benn had purchased for $15,000.00 
the entire capital stock of the purported 
concessionnaire corporation and in Oc- 
tober 1958 had sold the entire capital 
stock of that corporation for $20,000.00 
together with a three year option to re- 
purchase one-half of that stock for $10,- 
000.00, which option was given to Inter- 
national Timber Company. 


In the late evening of May 26, 1959, 
The Riggs National Bank notified 5410 
that Sankin had exercised his right of 
first purchase with Garfield. Pardo then 
prepared in Saunders’ office and sent in 
the name of 5410 a telegram to The Riggs 
National Bank which instructed the Bank 
not to release the stock of Garfield and 
Sankin, Inc. and Julius Sankin, Inc. to 
Sankin unless and until the Bank re- 
ceived $800,000.00. This telegram was 
received by the Bank early in the morn- 
ing of May 27. The Bank in turn de- 
livered to 5410 at Saunders’ office a for- 
mal written notification that Sankin had 
exercised his right of first purchase with 
Garfield. Thereafter at 10:05 A.M., The 
Riggs National Bank received a letter 
prepared in Saunders’ office by Pardo 
which was signed by Benn as president of 
5410. That letter was delivered by hand 
by Whiting and it confirmed the tele- 
gram sent the night before. Pardo had 
full knowledge of Sankin’s exercise of his 
right of first purchase from Garfield not 
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later than the morning of May 27. Later 
that morning Pardo exccuted a stock pur- 
chase agreement with Benn and gave 
Benn his unsecured note for $95,000.00 
and his personal check for $15,000.00 
for which Pardo was to receive 50 shares 
of 5410 stock. 

Intervenor-defendant Whiting’s testi- 
mony at the trial was by deposition. He 
was unable to appear in person since he 
was incarcerated in the Federal House of 
Correction in Danbury, Connecticut, after 
having been found guilty by the United 
States District Court for the Southern 
District of New York of attempting to 
obtain by fraud $20,000,000.00. 


Whiting had purchased from Benn in 
February of 1959 one-half of the stock 
of Surinam American Timber Company 
(pursuant to the option to purchase held 
by International Timber Company) for 
$10,000.00 in cash and $40,000.00 in 
notes. This transaction was rescinded at 
Whiting’s request several days thereaf- 
ter. 


On May 15, 1959 Whiting was in the 
District of Columbia acting as Benn’s 
attorney. By a check dated May 13 Benn 
had withdrawn $17,500.00 from 5410’s 
bank account. It was in that account 
he had deposited on April 27 the $24,000.- 
00 which he had obtained by coercion 
from Garfield and Sankin, Inc. On May 
18, 1959 Benn paid Whiting $18,000.00 
in $100.00 bills for the express purpose 
of permitting Whiting to purchase 50 
shares of 5410 stock from Benn. Whit- 
ing on May 26 paid Benn $20,000.00 
in $100.00 bills as partial payment for 
the former’s purported purchase of 50 
shares of 5410. 


Whiting was aware of the dispute be- 
tween Garfield and Benn over the brief- 
case episode. He had been put on notice 
by Nicholson that Benn-5410 were perpe- 
trating fraud on Garfield and that there 
was no semblance of good faith in the 


Benn-5410-Garfield transactions. Whit- 
ing was fully aware of the drafted re- 
scission agreement between Benn-5410 
and Garfield and the recitations contain- 
ed therein. 
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On May 26, 1959 Whiting had ‘full 
knowledge of the fact that Sankin had 
exercised his right of first purchase with 
Garfield. He participated in the prepa- 
ration of the telegram to The Riggs Na- 
tional Bank sent late in the evening of 
May 26. He also helped prepare the con- 
firming letter on May 27 which he hand- 
delivered to The Riggs National Bank. 

| 


Whiting, as counsel for Benn, negotiat- 
ed with Sankin and Dobin, his counsel, 
for the sale of Sankin’s stock in Garfield 
and Sankin, Inc. and Julius Sankin, Ine. 
to Benn. During this same period Whit- 
ing was obstructing Nicholson and Gar- 
field in their attempts to have a formal 
rescission agreement executed by Benn 
and Garfield. 


Intervenor-defendant Betoff is a bine 
mond broker, part owner of the Million 
Dollar Pier at Atlantic City and half- 
owner of a diamond exchange corpora- 
tion. He claimed familiarity with F. H. A. 
financing and property values. 


Benn, whom Betoff testified he knew 
only casually, first called him on May 
24 or 25 and told him that he had a 
“good deal” from which Betoff could 


“make $10,000.00 to $15,000.00 -per year. 


Betoff came to Washington on the eve- 
ning of May 25. On the morning of May 
26 he went to the Garfield Apartments 
and walked around the building for a 
few minutes and at 10:30 went to the 
meeting in Link’s room at the Army 
and Navy Club. He did not investigate 
Garfield and Sankin, Inc. or Julius San- 
kin, Inc. records, he did not read the 5410 
minute book and he did not talk to San- 
kin. He was shown some papers but can- 
not identify which ones except the can- 
celled notes in the amount of $800,000.00. 
He does not know whether he saw the 
originals or photostatic copies of said 
notes; in fact, he claims not to know 
the difference between an original and a 
photostatic copy. He saw the Goldwyn 
and Berlin Auditors’ report with respect 
to Garfield and Sankin, Inc. He testi- 
fied that he thought the Garfield ad- 
vances to Garfield and Sankin, Inc. as 
shown on said report were an asset' of 
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Garfield and Sankin, Inc. He also testi- 
fied that he believed that 5410 held the 
title to the Garfield Apartments. 


On May 27, after notice had been giv- 
en that Sankin had exercised his right 
of first purchase, Betoff executed the 
stock purchase agreement with Benn. He 
gave Benn his unsecured note for $85,- 
000.00 to be paid out of corporate earn- 
ings; it was not to be negotiated by 
Benn. He also gave to Benn two checks, 
one for $10,000.00 and one for $15,000.00, 
the latter not to be cashed for several 
weeks. Betoff was to'receive 50 shares 
of 5410’s stock. 


On the subject of Sankin’s right of 
first purchase the testimony of Betoff 
is confused to say the least. He testi- 
fied alternatively (a) that Sankin had a 
right to purchase within a few days for 
$800,000.00 cash and that 5410 had a 
right to receive from Garfield and San- 
kin, Inc. $182,000.00 representing Gar- 
field’s advances and (b) that the $800,- 
000.00 purchase price included the $182,- 
000.00 Garfield advances and that San- 
kin could purchase both the stock and the 
advances for two-thirds of $800,000.00. 


Betoff has been a financially success- 
ful man who could be expected to ade- 
quately investigate any proposed business 
venture. But he testified that he made 
no investigation concerning his invest- 
ment of $110,000.00 for a purported in- 
terest in 5410 although the means were 
readily available to him. His testimony 
is that “he wasn’t going to look a gift 
horse in the mouth” and that he did not 
inquire of Benn as to the latter’s rea- 
son for selling for $550,000.00 to the 
five intervenor-defendants that for which 
Benn had purportedly paid $800,000.00 a 
little over one month jearlier. 


On May 27, 1959, Stanley R. Winn ar- 
rived in Washington and purportedly 
purchased Benn’s last remaining 50 
shares of 5410 stock. Intervenor-defend- 
ant Winn is a financial consultant special- 
izing in commercial banking, commercial 
financing and investment banking. His 
business requires him to investigate var- 
ious business ventures and to advise his 


clients as to the desirability of investing 
therein. He came to Washington on May 
27 on short notice at Whiting’s request. 
He thereupon met with Benn and Whit- 
ing who was acting as his (Winn’s) at- 
torney. After looking at the documenta- 
tion for a short period of time, he execut- 
ed the stock purchase agreement and gave 
Benn his unsecured note in the amount 
of $90,000.00 and his personal check in 
the amount of $20,000.00. After giving 
his check to Benn an agreement was 
reached whereby Winn could substitute 
$20,000.00 in Government bonds for his 
check. This substitution was made on 
June 1, 1959. 


Despite the fact that all of Winn’s 
negotiations for the purchase of Benn’s 
stock took place at Saunders’ office, he 
claims never to have seen the telegram 
and confirming letter sent to The Riggs 
National Bank by 5410 nor the letter 
from The Riggs National Bank to 5410 
all pertaining to Sankin’s exercise of his 
right of first purchase. Of all of the 
documents which Winn claims to have 
seen he can only recall seeing photostats 
of 5410’s cancelled notes to Garfield. He 
admits knowing that Sankin claimed a 
fifty percent voting right in Garfield and 
Sankin, Inc. and Julius Sankin, Inc. 


With regard to Sankin’s right of first 
purchase Winn testified that he knew 
that Sankin had such a right but thought 
it had been extended for several months. 
He stated that he made no investigation 
of such extension and saw no documents 
to support it. He testified that he 
thought Sankin could purchase for $550,- 
000.00 the 6634 shares of Garfield and 
Sankin, Inc. and Julius Sankin, Inc. as 
well as the Garfield money loans. He 
further testified that he understood from 
‘Benn or Whiting that Sankin was not 
going to exercise his right to purchase 
but he did not talk to Sankin or in any 
other way attempt to verify that informa- 
tion. Even on June 1 when he substitut- 
ed Government bonds for his check he 
did not attempt to find out whether San- 
kin had exercised his right of first pur- 
chase. 
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In Miami on June 2, 1959, Benn cashed 
the down payment checks of Pardo, Link 
and Betoff all with the assistance of 
Pardo’s endorsement. Betoff actually 
_ gave Benn cash for his down payment 
check and then deposited that check into 
his bank account. 


As stated above Sankin instituted Civil 
Action 1493-59 on May 29, 1959, the day 
after he learned from Garfield of the 
fraudulent activities of the latter and 
Benn. The complaint named 5410, Benn, 
Garfield and five others as defendants. 
By the time the action came on for trial 
the five other defendants had been dis- 


missed and by an amendment the five in- . 


tervenor-defendants had been added as 
defendants. The complaint, as amended, 
alleged a conspiracy by all defendants 
to fraudulently deprive Sankin of his 
right to purchase Garfield’s stock in Gar- 
field and Sankin, Inc. and Julius Sankin, 
Inc. and it requested the Court to ad- 
judge the binding effect of the Sankin- 
Garfield May 1, 1958 stockholders’ agree- 
ments, to declare the purported transfer 
of Garfield’s stock to 5410 as fraudulent 
and to award that stock to Sankin in ac- 
cordance with the May 1, 1958 stock- 
holders’ agreements on such terms as 
would be fair and equitable. Sankin also 
requested the Court to require The Riggs 
National Bank to deposit the Garfield 
shares with the Court and to enjoin the 
defendants from selling, transferring, 
pledging, disposing of, registering on the 
corporation books, or taking any other 
action that would affect those shares. 
Thereafter, the shares were deposited 
with the Court and defendants were en- 
joined.4 


Following the filing of the complaint, 
other pleadings were filed by the other 
parties to the action which included 
counterclaims, intervenors’ claims and 


4. Sankin’s complaint, os amended, also 
aecks reasonable attorney's fees. At the 
1962 pre-trial conference and ngain at 
the 1964 pre-trial conference Sankin ns- 
serted claims for compensatory and puni- 
tive damages. Those demands became a 
part of the pre-trial orders entered. 
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cross claims. Extensive pre-trial disgov- 
ery was undertaken resulting in among 
other things voluminous depositions. | In 
October 1963 trial of the consolidated | ac- 
tions was begun with a mistrial being 
declared after eight trial days. There- 
after additional pleadings asserting addi- 
tional claims were filed and additional 
pre-trial discovery was conducted with 
additional depositions being taken. |On 
October 19, 1964 the second trial com- 
menced and continued on the liability is- 
sues alone up to and including January 
5, 1965.5 There are over 6,000 pages of 
transcript on the liability issues and al- 
most 200 exhibits were received in revi- 
dence, 


The different claims of the several par- 
ties will be treated separately and there- 
after the issue of damages will be dealt 
with. 

I Plaintiff's Complaint | 

The first question presented by San- 
kin’s complaint as amended is whether a 
fraud was worked upon him for the pur- 
pose of depriving him of his right of 
first purchase of Garfield’s stock hold- 
ings in Garfield and Sankin, Inc. |and 
Julius Sankin, Inc. I find as a fact that 
Garfield, Benn and 5410 did conspire to 
fraudulently deprive Sankin of his stock 
purchase rights. I do not find that the 
five intervenor-defendants were members 
of that conspiracy. | 


The evidence is clear and convincing 
that at the suggestion of his wife, Gar- 
field went to Benn with whom the wife 
was involved in a romantic affair. Gar- 
field’s sole purpose was to enlist Benn’s 
aid in depriving Sankin of his equal vot- 
ing rights with Garfield in Garfield’ and 
Sankin, Ine. Present at the first meet- 
ing on March 14, 1959, were Garfield, 
his wife, Janet, and Benn. At no time 
during that meeting of two hours | was 

| 
5. At the commencement of the second trial 
the Court ruled, as it did when the fist 
trial commenced, that the liability qu¢s- 
tions would be separately tried and that 
thereafter the question of damages would 

be referred to a Special Master. Such a 

reference was made and will be hereafter 

more particularly referred to. 
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anyone clse present. Garfield told Benn 
of his desire and he showed Benn the 
Sankin-Garficld May 1, 1958 stockhold- 
ers’ agreements. From those agreements 
ns well as Garfield’s disclosures, Benn 
learned that Sankin had an equal voice in 
the affairs of Garfield and Sankin, Inc. 
and Julius Sankin, Inc. and also a right 
of first purchase of Garfield’s stock in 
the event the latter desired to sell. From 
that time on Benn took charge. 

It was Benn who devised the scheme to 
defraud Sankin, a scheme which Garfield 
willingly accepted and in which he will- 
ingly participated. That scheme in ¢s- 
sence was that a corporation (5410) 
would be formed and Garfield would sell 
to it his stock holdings in the Sankin- 
Garfield corporations. The purported 
price that 5410 would pay would be $800,- 
000. Benn would be the record holder of 
all the stock of 5410. All of this Benn 
advised Garfield would give the appear- 
ance of 5410 being a “bona fide” pur- 
chaser for value at a price that Sankin 
could not or would not meet within the 
30 day first purchase period provided by 
the May 1, 1958 Sartkin-Garfield stock- 
holders’ agreements. After Sankin fail- 
ed to exercise his first purchase rights, 
Benn would assign all of the stock of 5410 
to Garfield. 


To accomplish the purpose of the’ 


scheme devised by Benn many purported 
legal documents were drawn and signed 
by Garfield or Benn and in some in- 
stances by both between April 6 and May 
4, 1959. These included stock purchase 
agreements, an assignment of money 
claims, escrow agreements, stock powers, 
assignments of stock certificates, letters 
of authorization directed to the escrow 
agent, the Riggs National Bank, can- 
cellation of the three notes totaling $800,- 
000 and receipt for 2000 shares of Inter- 
national Timber Corporation stock. Some 
of these instruments 'were prepared orig- 
inally by Benn in his own handwriting 
and then dictated directly to a typist so 
that, according to Benn, there would be 
no shorthand record. All instruments 
signed by Garfield were done at the urg- 
ing and direction of Benn so that Sankin 


could not attack the “bona fides” of the 
transaction. 


After the purported stock purchase 
agreements had been entered into be- 
tween Garfield and Benn on behalf of 
5410, the $800,000 of notes signed by 
5410, escrow agreements entered into, 
and Garfield's stock powers signed, Gar- 
field, his wife and Benn called on Sankin. 
Except for advising Sankin that he had 
sold his stock to Benn and that he had no 
further interest in the corporations, Gar- 
ficld had little to say as he had been di- 
rected by Benn to let the latter do the 
talking. Benn had much to say to San- 
kin, among other things that he as the 
owner of the former Garfield shares 
would not recognize Sankin’s equal voting 
rights. Garfield resigned as director of 
and from his offices in Garfield and 
Sankin, Inc. and Julius Sankin, Inc. Benn 
was elected in Garfield’s stead, and there- 
after asserted ownership through 5410 
of Garfield’s stock interests. On one oc- 
casion after taking over Garfield’s posi- 
tion, Benn stated to Sankin that he knew 
he had “overpaid” Garfield for the stock 
but he did so because it was an advan- 
tageous deal since he was using tax free 
money from out of the country. 


[1] Garfield admitted, in his answer 
and in open court, to scheming with Benn 
to defraud Sankin. Janet Garfield testi- 
fied at length to those facts. Benn de- 
nied the fraud and claimed he, through 
5410, was a bona fide purchaser for value 
of Garfield’s stocks. According to the 
evidence in this case those three are the 
only persons in a position to know wheth- 
er it was with fraudulent motivation that 
they planned and acted. I have, there- 
fore, been compelled to pass on the cred- 
ibility of these three in finding that they 
did work a fraud on Sankin. 


Joseph Garfield has confessed to being 
a party to the fraud worked on Sankin. 
Such conduct is not to be condoned with 
respect to anyone and here the conduct 
is the more grievous since Sankin was 
Garfield’s relative by marriage and a 
partner for several years in a successful 
business venture. Moreover, I am aware 
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that Garfield has a direct interest in the 
outcome of this proceeding. I have had 
the benefit of observing Garfield on the 
witness stand. I noted his appearance, 
demeanor, and conduct as a witness. I 
have given consideratior® to his manner 
of testifying; I did not find him evasive 
nor did I note any tendency on his part to 
distort his testimony. To me he ap- 
peared frank and candid in his testi- 
mony. 


What I found worthy of belief in Gar- 
field I found totally lacking in Benn. The 
hallmark of his testimony was evasion 
flavored with contradiction. ‘Time after 
time he had to be directed to answer the 
question and not evade. And when he 
would be compelled to give an answer, it 
was usually an exercise in circumlocution. 
His appearance, manner, demeanor and 
conduct as a witness was that of a per- 
son unworthy of belief. He did not look 
nor did he act as a witness who was tell- 
ing the truth fully, frankly and freely 
what he knew to be so. 


In fact his appearance and conduct as 
a witness was so motivated by his most 
substantial interest in the outcome of this 
case that he gave testimony without re- 
gard to truth. 


Furthermore, most improbable is 
Benn’s testimony that, while Garfield 
sold his 34 interest in the Garfield Apart- 
ments, including monies owed to him for 
$800,000 as evidence by 5410 notes, there- 
after, he (Garficld) marked those notes 
cancelled and paid in consideration of 
Benn assigning to him 2000 shares—the 
entire issue—of the capital stock of In- 
ternational Timber Company. Benn’s 
own testimony disclosed that all Inter- 
national Timber Company claimed as as- 
sets was an option to purchase 14 of the 
shares of Surinam-American Timber 
Company for $10,000.00. Benn testified 
that in October 1958 he owned all of the 
stock in Surinam-American which he as- 
serted owned timber concessions in Sur- 
inam of great value; that in that month 
he sold his holdings in that corporation 
for $20,000.00 with a three year option 
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to purchase for $10,000.00 14 of the! 
shares of Surinam-American. That op-| 
tion, according to his testimony, Benn as- 
signed to International Timber Company. 
Benn’s testimony further disclosed that! 
International Timber Company was of so 
little consequence that it never had a) 
bank account nor had any of its stock) 
ever been issued prior to May 4, 1959, the! 
day Benn claims 5410’s notes were can-; 
celled in consideration of his assigning 
the Timber Company stock to Garfield. 


But even if I were in any state of doubt: 
—which I am not—as to whether I should| 
credit Benn’s testimony or that of Gar- 
field, I would be compelled to resolve that 
doubt against Benn in view of the cre- 
dence I place in Janet Garfield’s testi- 
mony which is in direct conflict with! 


| 
Benn’s. | 


I do not condone Janet Garfield’s af; 
fair with Benn. I do not condone her 
participation in the fraud worked upon 
Sankin. I am aware that she considers 
her husband’s property to be hers also 
and for that reason she can be said to 
have an interest in the outcome of this 
case. However, I observed her as a wit} 
ness who testified at great length and = 
subjected to proper but searching cross 
examination. I observed that throughout 
her testimony she was forthright. She 
did not evade; when she was unable to 
answer she so, testified. To me she 
looked and acted as a witness telling the 
truth fully, frankly and freely, which to 
say the least was a most embarrassing cx, 
perience for her. I give her testimony 
full credence. 


As further evidence of the fact that 
Benn cannot be believed is the candid 
statement of counsel for 5410. On page 8 
of 5410’s Reply Brief (filed February 8, 
1965) it is stated: “It is conceded that 
this defendant [5410], as purchaser of 
two-thirds of the stock, had actual notice, 
prior to the purchase, of the existence 
and the terms of plaintiffs’ exhibits a 
and 2.” (Emphasis supplied.) The ex- 
hibits counsel was referring to are the 
May 1, 1958 Sankin-Garfield stockhold- 
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ers’ agreements.* In contrast to 5410’s 
concession is Benn’s testimony that he 
never saw those agreements until April 
93, 1959, which was subsequent to the 
time 5410 acting through Benn purport- 
edly purchased Garfield’s stock interests, 
and that prior to April 21, 1959, he never 
knew of Sankin’s voting rights in Gar- 
field and Sankin, Inc. and Julius Sankin, 
Inc. From April 4, 1959, the date Benn 
conceived 5410, until May 26 and 27, 1959 
when he purportedly sold all of 5410’s 
stock to the intervenor-defendants, 5410 
was Benn and Benn was 6410. The lat- 
ter’s concession in reply brief must nec- 
essarily concede that’ Benn was aware 
of the existence and terms of the Sankin- 
Garfield stockholders’ agreements prior 
to the purported purchase of Garfield’s 
stock by Benn-5410. 

{2,3] Benn’s testimony of his good 
faith purchase for value of Garfield’s 
stockholdings in the apartment enterprise 
is unworthy of credence. I give it none.” 


[4,5] The facts, as found here, estab- 
lish the essential elements of fraud, viz: 
(1) A false representation (2) in refer- 


ence to a material fact (3) made with 
knowledge of its falsity (4) and with 
the intent to deceive (5) with action tak- 
en in reliance upon the representation. 
Pence v. United States, 316 U.S. 332, 338, 
62 S.Ct. 1080, 86 L.Ed. 1510, rehearing 
denied, 316 U.S. 712; 62 S.Ct. 1287, 86 
L.Ed. 1777 (1942), United States v. Kief- 
er, 97 U.S.App.D.C. 101, 102, 228 F.2d 
448, 449 (1955), cert. denied, 350 U.S. 
933, 76 S.Ct. 305, 100 L.Ed. 815, rehear- 
ing denied, 350 U.S.’ 977, 76 S.Ct. 431, 
100 L.Ed. 847 (1956). Benn and Gar- 
field falsely represented to Sankin that 


6. That counsel for 5410 meant plaintiffs’ 
exhibits 2 and 3 rather than as he stated 
exhibits 1 and 2 is obvious from a reading 
of the entire paragraph of the brief in 
which the quoted sentence appears. The 
very first sentence ‘of that paragraph 
reads “Plaintiffs’ exhibits 2 and 3” and 
it is with those two stockholders’ agree- 
ments that the entire paragraph treats. 
Also reference to plaintiffs’ exhibits “2 
and 3” is made on page 14 of 5410 Reply 
Brief. Reiteration of the concession ap- 
pears on page 18 of that Brief. 
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Benn’s creation, 5410, had purchased for 
$800,000 Garfield’s stock in Garfield and 
Sankin, Inc. and Julius Sankin, Inc. They 
made that false representation in fur- 
therance of the scheme conceived by Benn 
and participated in by Garfield for the 
purpose of inducing Sankin to conclude 
that he either could not or would not 
meet the inflated price of $800,000 in or- 
der to acquire Garfield’s stock interest. 
Sankin, although considering the price to 
be excessive, purchased Garfield’s stock 
on the terms represented to him as hav- 
ing been agreed to by 5410 in order to 
protect his one-third interest and equal 
voice position in the two corporations. 


[6] Garfield in acting as he did with 
and through Benn violated his fiduciary 
duty to deal fairly, honestly, and openly 
with his fellow stockholder Sankin. He 
not only failed to make disclosure of all 
essential information to Sankin but, in- 
stead joined with Benn and deliberately 
gave false information to Sankin. Helms 
v. Duckworth, 101 U.S.App.D.C. 390, 394, 
395, 249 F.2d 482, 486, 487 (1957). 


Without merit is 5410’s assertion that 
no misrepresentation of material fact was 
made to Sankin because on April 29, 1959, 
he had seen legible copies of the Benn- 
5410-Garfield agreements, some of which 
showed that if 5410 defaulted, the es- 
crowed stock would be returned to Gar- 
field and the escrowed notes to 5410. 
Those instruments evidence the purport- 
ed purchase of Garfield’s stock for $800,- 
000; that the stock was placed in escrow 
along with 5410’s nonnegotiable notes; 
that 5410 would receive the stock upon 
payment of the notes, two of which were 
payable on demand and the third and 


7. During the trial Garfield offered in evi- 
dence a certain opinion of the Tax 
Court of the United States filed in 
tax litigation involving Benn. Garfield 
argued that the opinion could be con- 
sidered with respect to Benn's credibility. 
I would not admit in evidence that opin- 
ion; I have not considered it in conclud- 
ing Benn’s testimony here was unworthy 
of belief. 
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largest ($540,000) had a December 1, 
1959 due date. There was no reason for 
Sankin to believe there would be a de- 
fault; indeed he was only justified in be- 
lieving there would not be. On April 21, 
Garfield had told him he had sold to Benn 
and Benn claimed ownership. And on 
April 29, when Sankin was given copies 
of the Benn-5410-Garfield documents, 
there were present not only Benn and 
the secretary-counsel of 5410 but also a 
representative of Riggs Bank with the 
Garfield stock which Benn insisted be 
cancelled and new stock issued to 5410. 
It was also on April 29, at the same meet- 
ing, that the secretary-counsel of 5410 
advised Sankin that he had until May 30 
to exercise his first purchase right. 

Moreover, on May 15, prior to Sankin 
exercising his purchase right on May 26, 
Benn told Sankin that he was the only 
one Sankin could deal with. It was at the 
same meeting that Benn advised Sankin 
that he was using tax free money from 
out of the country and for that reason he 
had been willing to agree to overpay Gar- 
field. 

Inconsistent to say the least is 5410's 
contention that no misrepresentation was 
made to Sankin because of the April 29 
disclosure of the Benn-5410-Garfield 
documents, when it is on those very same 
documents that 5410 bases its claim of 
ownership to Garfield’s stock. 

Also unsupportable is the contention 
made here that Sankin has failed to show 
that he has suffered any damage as a 
result of the Benn-5410-Garfield fraud. 
It is argued that Sankin’s $800,000 notes 
to Garfield are nonnegotiable, non-inter- 
est bearing and impose no personal lia- 
bility on Sankin. But that argument dis- 
regards the facts (1) that the notes in 
amount and form are as Garfield re- 
quired of Sankin and (2) that Garfield’s 
stockholdings which were sold, assigned 
and transferred to Sankin on May 26, 
1959, would, under the terms of the 
pledge agreement, revert to Garfield if 
Sankin was unable to pay the notes when 
due. 

By the March 14, 1959 stock purchase 
agreements between Garfield and Benn— 
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5410, the parties acknowledged Sankins’ 
rights to purchase Garfield’s stock but 
they agreed that for him to make such 
purchase he would have to do so “upon' 
the same terms and conditions” as were! 
agreed to by Benn-5410. Sankin knew 
of those agreements when he was fur- 
nished legible copies on April 29, 1959, 
And more than that he was told he would 
have to meet Benn-5410’s terms and con+ 
ditions when in mid-May, 1959 he tried to 
purchase 1624 shares in each corporation 
and again on May 26 when he signed the 
notes for $800,000.00. | 

Benn-5410, pursuant to the fraudulent 
stock purchase agreements, made and ex- 
ecuted one promissory note in the amount 
of $200,000.00 and a second promissory 
note in the amount of $60,000.00. Both 
of those notes were nonnegotiable, non- 
interest bearing and payable upon de- 
mand. The third note made and executed 
was in the amount of $540,000.00. It 
also was nonnegotiable, non-interest 
bearing but payable on or before Decem- 
ber 1, 1959. Sankin’s notes were in ex- 
actly the same terms. | 


The notes executed by Benn-5410 were 
placed in escrow with The Riggs National 
Bank as were Garfield’s stock certifi- 
cates. The escrow agreements provided 
that if Benn-5410 defaulted in payment, 
the stock was to be returned to Garfield 
and the notes “and any cash payments 
held by the escrow agent for the account 
of” Garfield were to be returned to Benn, 
5410. There was no liability imposed on 
Benn-5410 for the payment of the notes. 
‘And at the time the escrow agreements 
were entered into there was no assign- 
ment and transfer of the stock to Benn- 
6410. | 


[7] But unlike Benn-5410, Sankin on 
May 26, 1959, actually acquired title to 
Garfield’s stock, the same having on that 
date been sold, assigned and transferred 
to Sankin by Garfield. To secure the 
$800,000.00 purchase notes Sankin 
pledged the stock with Garfield. The 
pledge agreement provides that should 
Sankin fail, refuse or default in the pay- 
ments of the notes, Garfield could mark 
the notes paid and return them to Sankin 
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and Garfield would be restored to own- 
ership of the stock. But if Sankin is to 
retain title to the stock he must pay the 
notes. By this action and through the 
relief he secks, he has evidenced his in- 
tent to retain ownership. Thus he is li- 
able for the $800,000.00, a fraudulently 
inflated price and the damage he has suf- 
fered is the difference between that 
amount and the reasonable value of the 
Garfield stock. i 


Garfield asserts that the damage, if 
any, that Sankin suffered was self in- 
flicted. He argues that Sankin could 
have rescinded his stdck purchase con- 
tract with Garfield on May 28, 1959 
when Sankin first learned of the fraud; 
that since Sankin did not he approved the 
purchase of the stock at the fraudulently 
inflated price and that he, therefore, can- 
not complain of the damage he suffered. 
Garfield cites Simon'v. Rossier, D.C. 
Mun.App., 127 A.2d 394 (1956) as one 
authority for that position. But the Si- 
mon case was treating with an executory 
contract. The purchaser of the house in 
that case had done nothing but make a 


deposit of $547.50 at the time he learned 
of the fraud in the inducement of the 
contract to purchase. | Rossier, the pur- 
chaser had been induced to purchase the 
house on the false representation that it 
would be built and delivered within sixty 


days. In fact, construction was not even 
begun within that time. Rossier being 
aware of this fact, nevertheless, request- 
ed the defendant to build the house as 
soon as possible. He,| therefore, waived 
any action for fraud. | 


{8] Here, Sankin’s purchase of Gar- 
field’s stock was an accomplished fact. 
His position was like that of the pur- 
chaser of real estate in Hale v. Helvering, 
66 App.D.C. 242, 85 F.2d 819 (1936), to 
whom title was transferred upon pay- 
ment of $20,000.00 in cash and $40,000.00 
in notes secured by a first mortgage. 
The Ninth Circuit Court of Appeals in 
analyzing the facts in Hale stated: “It 
is evident that in that case the original 
transaction had been fully completed, as 
to all parties. Title to the property had 
been transferred and new obligations 
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were created, promissory notes, sccured 
by mortgage.” Wener v. Commissioner 
of Internal Revenue, 242 F.2d 938, 943 
(9th Cir. 1957). (Emphasis as in report- 
ed case.) 

Garfield has overlooked the fact that 
what Sankin did on May 26, 1959, was to 
exercise his rights provided him by the 
May 1, 1958 agreements—written and 
oral. He was induced to agree to the 
$800,000.00 price for the stock as a re- 
sult of the Garfield-Benn-5410 fraud. 
In the District of Columbia “[o]ne who 
has been induced to enter into a contract 
by false and fraudulent representations 
may rescind the contract; or he may af- 
firm it, keeping what he has received un- 
der it, and maintain an action to recover 
damages he has sustained by reason of 
the fraud; * * *.” Wyatt v. Madden, 
59 App.D.C. 38, 39, 32 F.2d 838, 839 
(1929). See also United Securities Cor- 
poration v. Franklin, D.C.Mun.App., 180 
A.2d 505, 510 (1962). 


[9] Moreover, this is a case “where 
the defrauded party may, by reason of 
the wrong, be unable to recede from his 
situation without prejudice.” Kingman 
& Co. v. Stoddard, 85 F. 740, 749 (7th 
Cir, 1898). On May 28, 1959, when San- 
kin learned for the first time of the 
Benn-5410-Garfield fraud on him, he 
knew that unless he was able to retain 
the stock he had acquired from Garfield 
on May 26, he would have as his partner 
in the two close corporations either Gar- 
field or 5410 which to him was Benn. 
Neither could be a satisfactory partner. 
Garfield, with whom he had been so close- 
ly associated for several years in business 
and to whom he was related through mar- 
riage, had seen fit to have participated in 
a fraudulent conspiracy to deprive him 
of his equal voting rights, which were the 
very rights that Garfield had agreed he 
should have. Benn he had come to know 
too well in the month past. Under the 
threat of placing the two corporations in 
receivership Benn has compelled Sankin 
to disburse $24,000.00 of Garfield and 
Sankin, Inc. funds to Benn. Moreover, 
constantly since April 21 Benn had been 
asserting that he would refuse to recog- 
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vice Sankin's equal voting rights. Under 
such circumstances, a recision would not 
afford Sankin an adequate remedy and 
therefore he was not obliged to rescind 
even if it were possible for him to do so. 
Grand Trunk Western R. Co. v. H. W. 
Nelson Co., 116 F.2d 823, 833 (6th Cir. 
1941). See also Horning v. Ferguson, D. 
C.Mun.App., 52 A.2d 116, 119 (1947). 

Some of the defendants contend that 
Sankin could have suffered no damages 
because of a May 26, 1959 indemnity 
agreement between him and Garfield. 
By that agreement Garficld contracted to 
indemnify and hold harmless Sankin 
“* * * from and against all damages, 
loss, costs and expenses arising or grow- 
ing out of any claim, demand, action or 
cause of action asserted against the said 
Julius Sankin by any person, firm or 
corporation and resulting from or arising 
out of any and all transactions between 
Joseph A. Garfield, on the one hand, and 
James T. Benn or 5410 Connecticut Ave. 
Corporation, a District of Columbia cor- 
poration, on the other hand, relating to 
the sale by Joseph A. Garfield and the 
purchase by 5410 Connecticut Ave. Cor- 
poration of capital stock in Garfield & 
Sankin, Inc. or Julius Sankin, Inc., each 
District of Columbia corporations (sic), 
or resulting from or growing out of the 
purchase by Julius Sankin from Joseph 
A. Garfield of any of the capital stock of 
the said Garfield & Sankin, Inc. or of the 
said Julius Sankin, Inc. * * *.” 


[10] When Sankin entered into the 
indemnity agreement of May 26, 1959, he 
was unaware of the Garfield-Benn-5410 
fraud worked upon him. But he did know 
then and had known from April 21, 1959, 
that Garfield had advised him that the 
stock had been sold to Benn and that Gar- 
field had no further interest in the two 
Garfield apartment corporations. He 
also knew that Benn had asserted owner- 
ship through 5410 of the Garfield stock 
and that he would have to purchase that 
stock from Benn-6410. And he also 
learned from Garfield that he would have 
to purchase all of Garfield’s stock from 
Garfield. Faced with conflicting claims 
of Garfield and Benn-5410, Sankin did 
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the prudent thing when he demanded, at 
the time he purchased the Garfield stock, 
that Garfield indemnify him against any 
claims asserted by Benn-5410 or anyone 
holding under them. As a result of that 
agreement Garficld has paid on behalf of 
Sankin certain attorneys fees and cost 

resulting from the claims asserted 
against Sankin in this action by Benr- 
5410 and the five intervenor defendants. 
But those compensated costs have no 
bearing on the damage Sankin has suf- 
fered because of the $800,000.00 fraudu- 
lently inflated purchase price he was zt 
quired to meet in order to exercise his 
first right to purchase Garfield’s stock, 


{11] Nor can it be said that Sankin’s 
May 26, 1959 general release to Garfield 
constitutes a waiver of the damages suf- 
fered by Sankin. On the day he executed 
the release, he was unaware of the fraud 
although Garfield, the party released, 
was well aware of that fact. But while 
Garfield kept Sankin uninformed he ac- 
cepted, if he did not demand, the release 
at the same time he executed a general 
release to Sankin. ' 

Also on May 26, 1959, Sankin and Gar- 
field executed three other instruments. 
Two were voting trust agreements, one 
pertaining to Garfield and Sankin, Ihc. 
stock and one to Julius Sankin, Inc. stock. 
The third agreement was a stockholders’ 
agreement relating to the restrictions on 
disposition of that stock. None of those 
agreements would become effective un- 
less Sankin defaulted in the payment of 
the $800,000.00 notes. 


In the event of 
such a default those agreements would 
give each stockholder the right of first 
purchase of the other’s stock and pending 
such disposition each stockholder would 
in effect have an equal voice in the af- 
fairs of the corporations through the vot- 
ing trust agreements. All three agree- 
ments provided that there would be én- 
dorsed on the stock certificates the te- 
strictions provided by the agreements. 
Sankin on May 1, 1958, agreed to Gar- 
field’s request that no endorsements be 
placed on the stock certificates. By 
26, 1959, he had learned, through Gar- 
field’s breach of his fiduciary duties and 
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the conduct of Benn, that his 1958 will- 
ingness to assist his erstwhile partner 
brought him nothing but trouble. He 
would not let that happen again. How- 
ever, the effect of the voting trust agrce- 
ments and the stock transfer restriction 
agreement is moot here since Sankin 
secks delivery of Garfield’s stock which 
he purchased on May 26, 1959 and com- 
pensation for the damages he has suf- 
fered because of Garfield-Benn-5410 
fraud. 


While conceding that Benn-5410 had 
actual notice before purchase of the Gar- 
field stock of the May 1, 1958 agreements 
providing equal voting rights as well as 
the right of first purchase to Sankin, 
5410 contends that those limitations and 
restrictions on Garfield’s stock are unen- 
forceable against “a transferee as a mat- 
ter of public policy prescribed by statute, 
regardless of actual prior, notice by the 
purchaser.” Benn and the intervenor-de- 
fendants assert the same proposition, 
that is that the limitations and restric- 


tions in the May 1, 1958 agreements are 
unenforceable as being contrary to stat- 
ute The statutory provisions those de- 
fendants contend apply here are the fol- 
lowing: 


§ 28-2915, D.C.Code (1961) :° 


There shall be no lien in favor of a 
corporation upon the shares represent- 
ed by a certificate issued by such cor- 
poration and there shall be no restric- 
tion upon the transfer of shares so rep- 
resented by virtue of any bylaws of 
such corporation, or otherwise, unless 


While Benn contends that he and 5410 
had no notice of the stock restrictions 
prior to purchase, he also arguet that if 
they had notice the restriction would be 
unenforcenble as against them as a mat- 
ter of public policy prescribed by stat- 
ute. 


§ 28-2915, D.C.Code (1961) was re- 
pealed by the Uniform Commercial Code, 
Act of Dec. 30, 1963, 77 Stat. 631 et 
seq., Pub.L. 88-243, effective January 1, 
1965. However, as provided by section 
16 of the Act, that repeal does not affect 
the applicability here of § 28-2915, if it 
be otherwise applicable, since the pur- 
ported stock transfer at insue here ante- 


the right of the corporation to sich 
lien or the restriction is stated upon 
the certificate. 

§ 29-239, D.C.Code (1961): 

* * * All certificates for stock 
which has no voting powers or is re- 
stricted or limited as to its voting 
powers, * * * shall have a state- 
ment of such restriction, limitation 
* * * plainly stated thereon. 

§ 29-908, D.C.Code (1961): 

(a) Each corporation shall have 
power to create and issue the number 
of shares stated in its articles of in- 
corporation. Such shares may be di- 
vided into one or more classes, any or 
all of which classes may consist of 
shares with par value or shares with- 
out par value, with such designations, 
preferences, voting powers, special or 
relative rights and such limitations, 
restrictions, or qualifications thereof 
as shall be stated in the articles of in- 
corporation. The articles of incorpo- 
ration may limit or deny the voting 
power of the shares of any class. 

§ 29-911, D.C.Code (1961): 


(a) Unless otherwise provided in the 
articles of incorporation, each out- 
standing share shall be entitled to one 
vote on each matter submitted to a vote 
at a meeting of shareholders. 


Act of June 8, 1954, Ch. 269, § 20, 
68 Stat. 189 formerly § 29-908g of D. 
C.Code: 1° 


(b) Every certificate representing 
shares issued by a corporation which 


dated the effective date of the repealing 
Act. This opinion refers to the 1961 D. 
C.Code, rather than the recently issued 
1967 Code because the briefs filed by the 
parties cite the 1961 Code. However, 
with the exception of § 28-2915, D.C. 
Code (1961), all other 1961 citations re- 
main unchanged in the 1967 Code and 
bear the same Code citations. 


10. In their briefs in reply to plaintiff's 
brief on complaint, 5410 and intervenor- 
defendants cite § 29-908¢, D.C.Code 
(1961). That provision would in no 
event be applicable here since it was the 
result of a July 23, 1959 amendment 
which did not become effective until 60 


JA 54 


Est) 281 FEDERAL SUPPLEMENT 


is authorized to issue shares the trans- 
ferability of which is restricted or 
limited shall state upon the face or back 
thereof, in full or in the form of a 
summary, all of the limitations and re- 
strictions upon the transferability 
thereof. 


{12] In considering defendants’ con- 
tentions with respect to the foregoing 
Code provisions, it should be first noted 
that § 29-239, D.C.Code (1961) has no 
application. It is a provision of the 
Business Corporation Act of 1901, as 
amended, § 29-201 et scq., D.C.Code 
(1961). Garficld and Sankin, Inc. and 
Julius Sankin, Inc. are District of Co- 
lumbia corporations organized in April, 
1958. They could only have been incor- 
porated under the Business Corporation 
Act of 1954, § 29-901 et seq., D.C.Code 
(1961), Act of June 8, 1954, 68 Stat. 179. 
Section 146 of that Act provided that the 
Business Corporation Act of 1954 would 
take effect 180 days after June 8, 1954, 
and that thereafter no corporation eligi- 
ble to be formed under it could be. incor- 
porated under any other Act then in force 
in the District of Columbia, which in- 
cluded the 1901 Act. Garfield and San- 
kin, Inc. and Julius Sankin, Inc. were 
eligible to be formed under the 1954 Act 
since they were and are corporations for 
profit and exercise powers as contem- 
plated and conferred by that Act. See §§ 
29-903, 29-904, D.C.Code (1961). 


An examination of the articles of in- 
corporation of both Julius Sankin, Inc. 
and Garfield and Sankin, Inc. evidence 
the fact that they conform to § 29-908 
(a), D.C.Code, (1961). The articles of 
Julius Sankin, Inc. provide for one class 
of capital stock numbering 100 shares 
without par value. Those shares are 
without limitations, restrictions or quali- 
fications; the articles of incorporation 
neither limit nor deny the voting power 
of the shares. Since the articles do not 


days Inter. Act of July 23, 1959, 73 
Stat. 240, Pub.L. 86-106, §§ 3, 18. 
The provision set forth in the above 
text was in effect on May 1, 1958 and 
until 60 days after July 23, 1959. How- 


otherwise provide, each of those 100) 
shares is entitled to one vote on each 
matter submitted to a vote at a mecting’ 
of stockholders as provided by § 29-911, 
D.C.Code (1961). | 


The Garfield and Sankin, Inc. articles 
of incorporation authorize two classesi 
of stock, preferred and common. There 
are 100 shares of preferred stock with a 
par value of $1.00 per share. The com- 
mon stock is divided into 100 shares with| 
each share having a $10.00 par value. 


Provision is made by the articles of in- 
corporation for voting power in the pre- 
ferred stock in certain circumstances not 
material here. At all other times the vot- 
ing power is in the holders of the com- 
mon stock. Since the Garfield and San- 
kin, Inc. articles are silent as to the dis- 
tribution of that voting power, § 29-911,, 
D.C.Code (1961) gives to each share one 
vote on each matter submitted to a vote' 


at a mecting of shareholders. 


(13] And the May 1, 1958 agree- 
ments between Sankin and Garfield con- 
cerning their common stock holdings in! 
the two corporations does not alter the 
voting power of each share of such stock. 
Stated in identical language in those two 
agreements, Garfield and Sankin agreed 
that “each shall have an equal vote in 
the affairs of the corporation”, that is 
that neither “can have a larger or great-' 
er vote than the other irrespective of the 
numerical amount of stock owned” by; 
each. Those agreements do not take 
from Garfield’s shares any voting power’ 
as indeed they could not since it is the: 
statutes and the articles of incorporation 
which give the voting power to the 
shares. What Garfield did by those! 
agreements was to forego for and on be-| 
half of himself, his heirs and assigns vot- 
ing one-half of his holdings of 6634) 
shares and thus he made possible an equal! 
voice for Sankin, his heirs and assigns.| 
Such was the arrangement of the pre-! 


ever, from defendants’ arguments it 
would appenr that they would contend 
that the provisions quoted in the text 
would be equally applicable. 
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May 1, 1958 partnership agreement which 
brought Garfield with his money and 
Sankin with his money, his know-how 
and his personal services together for 
their mutual advantage in the apartment 
house enterprise. 


No District of Columbia authorities 
have been cited or otherwise have come 
to my attention respecting the validity of 
contracts of the nature of the Sankin- 
Garfield May 1, 1958 agreements. How- 
ever, it would seem that “ownership of 
voting stock imposes no legal duty to 
vote at all” would be a principle that 
should find general acceptance. That 
principle was approved by the Supreme 
Court of Delaware in Ringling Bros. 
Barnum & Bailey Combined Shows v. 
Ringling, 29 Del.Ch. 610, 53 A.2d 441, 447 
(1947). In that case two of the three 


stockholders agreed to vote their stock” 


jointly or unitedly. And while each voted 
her entire shares her voting power was 
limited to a joint effort—so much so that 
if agreement between the two could not 
be reached on the object of their joint ef- 
fort a named arbitrator was to decide 
how the stock should be voted. In hold- 
ing that agreement valid the court stated 
that a stockholder had no legal duty to 
vote any of his shares. Here there are 
but two stockholders, Garfield and San- 
kin. They had a common objective to 
make a profitable venture out of their 
apartment house enterprise. If Garfield 
in accomplishing that objective could 
have decided not to vote any of his stock 
he surely could agree to vote only half 
of his shares which is exactly what he 
did. 

In Trefethen v. Amazeen, 93 N.H. 110, 
36 A.2d 266 (1944), the Supreme Court 
of New Hampshire ruled on a stockhold- 
ers agreement which provided that one 
stockholder would withhold voting certain 
of his shares in order that two other 
stockholders would have a 50% voting 
power. The one stockholder agreed to 
limit his voting so that the corporation 
could secure additional working capital. 
The court in approving the agreement 
stated that the “validity of a contract be- 
tween stockholders is to be determined by 
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the effects of its provisions.” Id. at 111, 
36 A.2d at 267. There the court pointed 
out that the contract worked no injury 
to the corporation, stockholders or credi- 
tors from the addition of new funds; 
that the only detriment was to the par- 
ties, namely, the paying out of money 
by two of them and the loss of voting 
rights by the third party, all of which 
detriment had been contracted. As there 
so here. The Garfield-Sankin agree- 
ments worked no injury to the corpora- 
tion or its creditors. They are the only 
two stockholders. The detriment suf- 
fered was Garfield withholding voting 
$3%4 shares of his stock and Sankin giv- 
ing his services and know-how to their 
joint enterprise. 


Nickolopoulos v. Sarantis, 102 N.J.Eq. 
585, 141 A. 792 (E. & A. 1928) is cited 
for the proposition that a stockhoiders’ 
agreement altering the voting power of 
any share of stock is invalid. There 
the New Jersey Court of Errors and Ap- 
peals refused to enforce an agreement 
which gave one stockholder, who owned 
25 percent of the stock, a 50 percent vote 
in the affairs of the corporation. In that 
case four persons, including the plaintiff, 
owned all the stock. As is apparent from, 
its opinion the court was concerned with 
what such a “secret agreement” might do 
in other circumstances such as where 
«“* * * stockholders not parties to the 
agreement and others dealing with the 
corporation would be in complete ignor- 
ance.” Id. at 586, 141 A. at 793. 


[14] The New Jersey court was con- 
cerned with the effect of the restrictions 
in a stockholders’ agreement on the inno- 
cent and unwary. But the defendants 
and intervenor-defendants were neither 
innocent nor unwary. They knew of the 
restrictions in the Sankin-Garfield stock- 
holders’ agreements. Garfield entered 
into the agreements with Sankin. When 
he became unhappy with them, upon his 
wife’s urging, he went to Benn and re- 
vealed to him the terms of the agree- 
ments, Benn had brought into being 
5410 for the purpose of providing a cover 
for their fraudulent activities. The in- 
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5410's stock from Bena hnew of tie oan 
kin-Garfield stockholders’ agreements. 
Benn-5410 and the intervenor-defendants 
now ask this Court to condone the fraud- 
ulent activity of Benn-5410-Garfield by 
holding invalid the stockholders’ agree- 
ment by which Garfield agreed to forego 
voting one-half of his stock holdings. 
Sufficient here is the recent utterance of 
the Court of Appeals for this Circuit: 
“This record discloses a cleverly con- 
ceived and boldly executed fraud to which 
judicial approval cannot be given.” Fon- 
tana v. Aetna Casualty & Surety Co., 124 
U.S.App.D.C. 168, 171, 363 F.2d 297, 300 
(rehearing en banc denied, August 4, 
1966). 


Notwithstanding the fraud that brings 
this case to this Court, Benn-5410 and 
the intervenor-defendants seek to have 
the Garfield-Sankin stockholder agree- 
ments declared invalid for a second rea- 
son, that is that the right of first pur- 
chase in each stockholder is not noted on 
the face or back of the stock certificates. 
In support of their position those defend- 
ants cite § 28-2915 and § 29-908g, D.C. 
Code (1961) as quoted supra. There be- 
ing no District of Columbia cases con- 


struing those Code sections, they cite de- © 


cisions of other jurisdictions. 


An examination of the cited cases dis- 
closes that they upheld transfers of stock 
notwithstanding a restrictive by-law or 
other agreement where the restriction 
was not noted on the certificates as pro- 
vided by statute. And in some instances 
the purchaser had actual notice of such 
restrictions at the time he purchased the 
stock.11 But in none of those cases was 
the transfer the result of the fraud of 
the transferor and transferee. 


Plaintiff, on the other hand, has cited 
cases which treat with the question of 


tt. See for example among the cases cited: 
Costello v. Farrell, 234 Minn. 453, 48 
N.W.2d 557, 29 A.L.R.2d 890 (1951), 
Hopwood v. Topsham Telephone Co., 120 
Vt. 97, 182 A.2d 170 (1957), Sorrick 
v. Consolidated Telephone Company, 340 
Mich. 463, 65 N.W.2d 713 (1954), Age - 
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| 
Wwheiher parties possessing knowledge of 
a restrictive by-lnw or agreement may 
utilize the statutory provisions cited by 
defendants as a shield to protect them- 
selves from the consequences of their un- 


conscionable action. | 


[15] In Doss v. Yingling, 95 Ind. 
App. 494, 172 N.E. 801 (1930), |plain- 
tiff brought the action to enjoin a stock- 
holder (Yingling) from transferring cor- 
poration stock except in accordance with 
the terms of a stockholder’s agreement 
and a company by-law. He also sought 
to enjoin the company treasurer from ef- 
fectuating such transfer on the corpo- 
ration’s books. The stockholders’ agree- 
ment, evidenced by a corporation by-law, 
provided that if a stockholder desired to 
sell his stock the remaining stockhold- 
ers were to have the first right to pur- 
chase such stock. Plaintiff asserted that 
defendant Yingling, whose certificate of 
stock did not recite the by-law restric- 
tion, was threatening to transfer and 
assign for value some of his stock to 
some “innocent purchaser” who was not 
a stockholder and “who has no notice 
of the above-mentioned agreement and 
by-law * * * in order to defeat 
[plaintiff’s] rights in said corporation.” 
The trial court sustained a demurrer 
to the amended complaint. That’ judg- 
ment was reversed on appeal. The ap- 
pellate court, in considering an Indiana 
statute, substantially identical to § 28- 
2915, D.C.Code (1961), stated: | 


“The above act of our Legislature in 
relation to the transfer of stock was 
‘designed for the protection of) inno- 
cent purchasers of stock, in the open 

_ market or otherwise, and not at| all as 
a shield by one with knowledge of a 
condition to unconscionably protect 
himself from the consequences there- 
of.’” Id. at 497, 172 N.E. at 804.12 

| 


Pub. Co. v. Becker, 110 Colo. 319, | 134 
P.2d 205 (1943). I 


12. § 28-2915, D.C.Code (1961), as ‘well 
as the Indiana statute, wos first drafted 
as § 15 of the Uniform Stock Transfer 
Act. § 29-908, D.C.Code (1961)! as 
originally enacted or as amended by’ the 
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The Indiana Appellate Court in so rual- 
ing quoted in part from the opinion in 
Baumohl v. Goldstein, 95 N.J.Eq. 597, 
124 A. 118 (ch. 1924), which plaintiff 
also cites. The latter case was brought 
by a corporation and two of its stock- 
holders to impress a trust on certain of 
the corporation’s stock, to require the 
transfer of that stock from one of the 
deferdasts to the corporation. and to 
enjoin the voting and transfer of that 
stock. A by-law of the corporation con- 
Gitioned the right to transfer stock by a 
stockholder to the corporation’s option 
to purchase it. The court upheld the 
validity of the by-law. One of the orig- 
inal stockholders transferred, with the 
consent of the corporation, his shares to 
his wife. Thereafter she sold and as- 
signed those shares to another of the 
original stockholders without first of- 
fering them to the corporation in com- 
pliance with the by-law. When the pur- 
chaser of the shares sought to have 
them transferred to him on the books of 
the corporation, the action was instituted. 
The court found the purchaser to be in 
a position of trust and confidence with 
respect to the corporation since he was 
at the time of the purchase of the shares, 
and had been from the creation of the 
corporation, an officer and director. He 
was in no position to plead that he 
was innocent of the restricting by-law. 
In holding that § 15 of the Uniform 
Stock Transfer Act} did not support 
the assignee stockholder in his opposition 
to the complainants’ motion for a pre- 
liminary injunction, the court stated: 

This act, of course, was designed 
for the protection of innocent pur- 
chasers of stock, in the open market 
or otherwise, and not at all as a shield 
by one with knowledge of a condition 
to unconscionably protect himself from 
the consequences thereof. * * * As 
has been said so often, laws are pass- 
ed for the protection of rights and not 


Act of July 23, 1959 (see note 10), would 
in no way alter the ruling in the Doss 
case since that section only relates to 
the extent of the statement that should 
appear on the stock certificate. 

M1 F.Su00 —35¥a 


for the purpose of aiding in the per- 
petration of fraud. Id. at 600, 124 A. 
at 121. 


[16] But it is for the very purpose of 
aiding in the perpetration of the Gar- 
field~Benn-5410 fraud that this Court is 
being asked to hold the purported trans- 
fer of stock to Benn-5410 valid because 
the Garfield-Sankin restrictive agree- 
ments were not disclosed on the stock 
certificates. In denying that request 
this Court “need look no further than 
the maxim that no man may take ad- 
vantage of his own wrong.” Glus v. 
Brooklyn Eastern District Terminal, 359 
U.S. 231, 232, 79 S.Ct. 760, 762, 3 L. 
Ed.2d 770 (1959). 


[17] And again Benn-5410 and the 
intervenor-defendants would have the 
May 1, 1958 stockholders’ agreements de- 
clared invalid as being too indefinite. 
But those defendants in making such a 
contention have overlooked what the rec- 
ord discloses as to the origin and the 
purpose of those agreements, as well as 
the contracting parties’ contemporary 
agreement with respect to those written 
agreements. The evidence adduced in 
this case makes known that in 1956 Gar- 
field and Sankin individually bought the- 
real estate on which the Garfield Apart- 
ments were subsequently built. In Au- 
gust of 1957 Garfield and Sankin as 
partners entered into a memorandum of 
understanding. So far as pertinent here 
that memorandum provides that an 
apartment house was to be erected on the 
premises; that Garfield was to have a 
24 interest and Sankin a % interest in 
the profits and losses of the enterprise; 
that if Garfield and Sankin were the 
only stockholders in a corporation to be 
organized, the decisions to be made would 
be “on an equal basis regardless of in- 
terest.” 

In order to obtain F.H.A. financing 
two corporations were organized. Gar- 


13. ae 28-2915, D.C.Code (1961), see note 
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ficld and Sankin, Inc. was to own the 
apartment house property. Julius San- 
kin, Inc. was to build the premises but 
not own them. To continue to maintain 
as near as possible their close relation- 
ship as partners, Garfield and Sankin 
entered into the May 1, 1958 stockhold- 
ers’ agreements. By the terms of those 
agreements each was to have an equal 
vote in the affairs of the two corpora- 
tions regardless of the fact that Gar- 
field owned 34 of the shares and Sankin 
owned}, of the shares and that the prof- 
its and losses were to be divided on that 
two-third and one-third basis. Moreover, 
each of the former partners, now the sole 
stockholders in the two close corpora- 
tions, did not want to have forced upon 
him as a fellow stockholder someone who 
might be undesirable. Thus the stock- 
holder agreements provided that if either 
stockholder wished to dispose of his stock 
in either corporation he would first offer 
that stock upon thirty days written no- 
tice to the other stockholder. 

The pertinent provision of each of the 
stockholders’ agreements reads: 

8. It is further agreed by the under- 
signed that each stockholder and his 
heirs and assigns will not dispose of 
any of the shares without first of- 
fering same upon 30 days written no- 
tice to the other stockholder or stock- 
holders. 

Intervenor-defendants argue that that 
provision is indefinite and, therefore, in- 
valid since it does not state the number 
of shares which the stockholder having 
the right of first purchase is privileged 
to buy. They contend that Sankin’s ef- 
fort to buy 1634 shares instead of all of 
Garfield’s 6634 shares in each corpo- 
ration is evidence of such indefiniteness. 
It is difficult to believe intervenor-de- 
fendants are serious in making such an 
assertion. The language is very clear 
that before Garfield could dispose of 
“any” of his shares he had to give Sankin 
30 day written notice. Garfield in fur- 
therance of his fraud gave Sankin no- 
14. The purchase was made on May 26, 


1959 more than 30 days after notice to . 
Sankin, but Garfield and Benn-5410 had 
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tice that he was going to dispose’ of all 
of his shares—although he erroneously 
stated that he had sold those shares to 
5410. Sankin at first offered to buy 1624 


-shares in each corporation in order to 


preserve his equal voting position with- 
out question. Garfield refused to sell 
16%, shares. Then Sankin within the 
period allowed purchased all of the shares 
owned by Garfield.“ Thus tin ex- 
ercised his first right to buy. The num- 
ber of shares he was “privileged” to buy 
were the shares that Garfield wanted 
to sell—in this case purportedly jall of 
his shares. | 

Nor is there anything to defendants’ 
contention that Garfield could sell his 
shares to his heirs or assigns without 
first offering them to Sankin for a 30 
day period—or as here until May 30. 


As has been shown from the record 


. here Garfield and Sankin were original- 


ly partners. When in order to obtain 
F.H.A. financing they organized the two 
corporations, they considered their re- 
lationship as stockholders as close as it 
had been as partners. Neither wanted 
to have forced on him an undesirable 
fellow stockholder. But that protection 
would be lost if either could sell his 
shares to an heir or assign without first 
offering the stock to his fellow stock- 
holder. However, if an heir uired 
the shares through inheritance, or'if an 
assign acquired through purchase] in a 
case where the first purchase right was 


‘not exercised, the agreements provided 


that such heir or assign could not there- 
after dispose of the acquired shares jwith- 
out first offering them to the other 
stockholders. See Bishop v. Vose’s Es- 
tate, 162 F.Supp. 92 (D.Virgin Is.1958), 
aff'd, 264 F.2d 244 (8rd Cir. 1959), 
Black and White Cabs of St. Louis, Inc. 
v. Smith, 370 S.W.2d 669, 675 (Mo.App. 
1963). \ 


What Garfield did in executing the 
May 1, 1958 agreements, so far as the 
above quoted provision is concerned, was 
to give to Sankin a right of first re- 

agreed that Sankin could have until May 

80 to exercise his purchase right. See 

supra p. 582. 
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fusal or pre-emption. That right in 
Sankin required Garfield, when he de- 
cided to sell his shares, to first offer 
them to Sankin either at a bona fide 
offer price or at a price based on rea- 
sonable value—to be’ discussed hereafter 
—and Sankin then ‘had the election to 
buy or to forego purchasing the stock. 
Until Sankin elected! not to buy, or until 
his 30 day election period terminated 
without his buying the stock—or in this 
instance until May’ 30, 1959—Garfield 
could not accept an offer made to him by 
a third party. Even if Garfield and 
Benn-5410 had been acting in good faith, 
it would have been a violation of duty 
for Garfield to have sold his stock to 
Benn-5410 on any terms—including a 
sale made subject to Sankin’s right un- 
til the latter failed 'to exercise his pre- 
emption right within the time allowed. 
1A Corbin, Contracts § 261, at 474, 
(1965); Wellmore Builders, Inc. v. Wan- 
nier, 49 N.J.Super. 456, 140 A.2d 422, 
427 (App.Div.1958) ; Kaminsky v. Kahn, 
13 A.D.2d 143, 213 N.Y.S.2d 786 (1961), 
Allen v. Biltmore Tissue Corporation, 2 
N.Y.2d 534, 161 N.Y.S.2d 418, 141 N.E. 
2d 812, 61 A.L.R.2d' 1309 (1957), Model 
Clothing House v. Dickinson, 146 Minn. 
367, 178 N.W. 957 (1920). 


And finally Benn--5410 and the inter- 
venor-defendants assert that the stock- 
holders’ agreements are uncertain and 
therefore invalid because they leave un- 
determined the amount the purchasing 
stockholder would have to pay for the 
stock in the exercise of his pre-emption 
right. If all there was to the agreements 
was the provision quoted above there 
might well be merit to this contention. 
However, the record makes evident that 
the May 1, 1958 written instruments did 
not constitute the entire agreement be- 
tween Sankin and Garfield. 


At the time the May 1, 1958 documents 
were being signed, counsel for the two 
corporations advised Garfield and Sankin 
that it was the practice in the District 
of Columbia to endorse on stock certifi- 
cates voting and transfer restrictions. 
Garfield demurred to that practice being 
followed with respect to the stock of 


Garficld and Sankin, Inc. and Julius 
Sankin, Inc. The reason Garfield gave , 
for his objection was that he did not 
want his wife to know about the re- 
strictions. But he acknowledged that 
such restrictions were binding on the 
stockholders. Sankin agreed not to re- 
quire the certificates to bear the restric- 
tion endorsements. And at the same time 
the parties orally agreed that the price 
to be paid for the stock by the purchas- 
ing stockholder in the exercise of his first 
right of purchase would be a bona fide 
price offered by a third party or the 
reasonable value of the stock at the time 
of the purchase if the selling stockholder 
had received no bona fide offer from a 
third party. 


[18] The record here makes clear 
that Garfield and Sankin did not adopt 
the May 1, 1958 written instruments a3 
statements of their whole agreements. 
In such a case, “the law does not exclude 
proof by parol evidence of a contempo- 
raneous agreement in addition to and not 
inconsistent with or a variation of a writ- 
ten agreement between the same par- 
ties.” Brewood v. Cook, 92 U.S.App. 
D.C. 386, 388, 207 F.2d 439, 441 (1953) ; 
Murray v. Lichtman, 119 U.S.App.D,C. 
250, 339 F.2d 749 (1964). 


[19,20] A contract is sufficiently 
definite for enforcement which provides 
that one who has the right of first pur- 
chase shall pay the price set by a bona 
fide offer. Gutch v. Meccia, 142 N.J.Eq. 
430, 431, 60 A.2d 649, 650 (Ch.1948). 
R. F. Robinson Co. v. Drew, 83 N.H. 459, 
461, 144 A. 67, 69 (1928), 5A Corbin, 
Contracts § 1174, at 289 (1964); 1A 
Corbin, Contracts § 261(5), at 470 
(1963). Nor is the contract made in- 
definite by the alternative provision that, 
if a stockholder desired to sell and had 
received no bona fide offer from a 
third party, the purchasing stockholder 
in exercising his purchase right would 
pay the reasonable value of the stock 
at the time of purchase. Howard v. 
Fitzgerald, 58 Wash.2d 403, 405, 363 
P.2d 386, 388 (1961), 1 Corbin, Contracts 
§ 99, at 444, (1963). 
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The present assertion of Benn-5410 
and the intervenor-defendants is dia- 
metrically opposed to their position be- 
fore this action was instituted. Benn 
proposed to Garfield the $800,000.00 
stock purchase price as a means of mak- 
ing it impossible or undesirable for San- 
kin to exercise his first purchase right. 
Benn-5410, through the secretary-counsel 
of 5410, confirmed in writing to Sankin 
that his “30-day option to purchase” 
expired May 30, 1959. The May 26, 
1959 agreement between Benn and the 
five intervenor-defendants acknowledged 
Sankin’s “30-day purchase option.” 
Later that day and again on May 27, 
1959, after Benn and the intervenor-de- 
fendants learned of Sankin’s purchase 
of Garfield’s stock, they did not protest 
that Sankin had no right to acquire that 
stock; their sole concern then was that 
the purchase price be paid to 5410 and 
not to Garfield. But Sankin’s first pur- 
chase rights are as recognizable today 
as they were to Benn-5410 and the inter- 
venor-defendants before this suit was fil- 
ed. It is only their position which has 
changed and that is without support. 


The 6624 shares of Garfield and San- 
kin, Inc. stock and the 6634 shares of 
Julius Sankin, Inc. stock which Garfield 
sold, assigned and transferred to Sankin 
on May 26, 1959, now in the registry 
of this Court, will be delivered to Sankin. 
He will pay Garfield the $800,000.00 pur- 
chase price less the amount of damages 
he sustained by the fraud worked upon 
him by Garfield-Benn-6410. The amount 
of the damages will be treated more par- 
ticularly hereafter. 


1S. On October 8, 1959 complaint in in- 
tervention was filed. Plaintiffs’ com- 
plaint was amended on October 21, 1959 
to add the intervenors as defendants. In 
October, 1963 after several days of trial 
intervenors took the position that they 
were not defendants and cited a prior 
order which had been entered. The Court 
reaffirmed the holding that they were 
defendants and that they had been since 
October 21, 1959. Due to the confusion 
existing as to the prior order and inter- 
venors’ contention that they had not 
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II Intervenor-Defendants’ Complaint 
in Intervention against Sexe: and 
Garfield. 
Intervenor-Defendants’ Comes 
claim against Sankin. | 


In their complaint in intervention, in- 
tervenor-defendants assert that they are 
the owners of all the capital stock of 5410 
and that it is that corporation and not 
Sankin which owns what originally, was 
Garfield’s 6624 shares of stock in Gar- 
field and Sankin, Inc. and 6634 shares of 
stock in Julius Sankin, Inc. They re- 
quest that an order be entered transfer- 
ring those shares, now in the registry of 
the Court, to 5410. In that connection 
they ask this Court to declare Sankin’s 
first right of purchase to be legally un- 
enforceable, or, alternatively, that San- 
kin did not validly exercise that right, 
or, as a second alternative, that, if San- 
kin did have a legal right to the stock 
and had validly exercised it, he be otder- 
ed to make payment to 5410. 

By their counterclaims intervenor-de- 
fendants seek to have this Court find 
that Sankin conspired with Garfield to 
deprive 5410 of the original Garfield 
stock. They request that Sankin be re- 
quired to render an accounting with 
respect to all financial transactions |and 
activities of Garfield and Sankin, |Inc. 
and Julius Sankin, Inc. since May, 1959. 
They further request that a judgment be 
entered in their favor against Sankin for 
both compensatory and punitive damages, 
as well as costs and attorneys fees. | 


[21,22] In view of the judgment that 
is being entered for Sankin on his com- 
plaint, as well as what has heretofore 

| 


answered and were not prepared to de- 
fend against plaintiffs’ complaint, a mis- 
trial was ordered. Thereafter, on Oc- 
tober 28, 1963 intervenor-defendant Par- 
do filed his separate answer, counter- 
claim and cross claim and on December 
9, 1963 the other four intervenor-defend- 
ants filed their answer, counterclaim 
and cross claim. Intervenor-defendant 
Pardo on December 16, 1963 filed 
amendment to his answer to plaintiff 
complaint. i | 
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been stated in this opinion about his 
rignts and as to how he has been the 
victim of fraud, the claims of intervenor- 
defendants are without merit and their 
complaint in intervention and counter- 
claims will be dismissed with costs. As 
to their assertion that Sankin conspired 
with Garfield to deprive 5410 of Gar- 
field's stock holdings in the apartment 
building enterprise, it is sufficient to 
state, that that assertion is without sup- 
port in the record. 

With respect to Garfield, the inter- 
venor-defendants through their complaint 
in intervention, as modified at pretrial of 
May 29, 1962, seek affirmative relief.2® 
They request that they be declared the 
sole owners of the stock of 5410; that 
Garfield be estopped from asserting 
claims detrimental to their interests as 
5410 stockholders, including both efforts 
to void 6410's title to the stock Garfield 
formerly owned in the apartment build- 
ing corporations and his claim of owner- 
ship of 100 shares of 5410 stock. And 
finally they pray that they be awarded 
compensatory damages. 


[23] The relief sought by intervenor- 
defendants against Garfield will not be 


granted. “It is elementary, of course, 
that one seeking equity must do equity 
and must show ‘clean hands’ at the 
threshold.” Udall v. Littell, 125 U.S.App. 
D.C. 89, 96, 366 F.2d 668, 675 (1966), 
cert. denied, 385 U.S. 1007, 87 S.Ct. 
713, 17 L.Ed.2d 545 (1967). Here the 
record shows that the intervenor-defend- 
ants have unclean hands as a result of the 
fraud in which they joined Benn in per- 
petrating on Garfield. 


[24] The relationship of the five in- 
tervenor-defendants ‘to Benn and their 
purported purchase’ from him of 250 
shares of 5410 stock have hereinbefore 


16. Both the answer of Pardo and the an- 
awer of the other’ four intervenor-de- 
fendants to plaintiffs’ complaint set forth 
cross clnims seeking additional relicf 
against Garfield. Summary judgments on 
those cross claims were entered in fa- 
vor of Garfield. 


$7. Garfield and Sankin, Inc. and Julius 
Sankin, Inc. filed no answers to the cross 


been recited at length. Those facts 
make clear they knowingly entered into 
a conspiracy with Benn to take from 
Garfield the “dummy” corporation Benn 
had created for fraudulent purposes. 
Their protestations of their innocence 
in their testimony are not accepted by 
me. I find that they joined with Benn 
to defraud Garfield. 


Intervenor-defendants’ claims against 
Garfield being predicated on their own 
fraud against him shuts the doors of 
this Court to their plea for relief. Coch- 
ran v. Burdick, 67 App.D.C. 87, 90, 89 
F.2d 831, 834 (1937); Brantley v. 
Skeens, 105 U.S.App.D.C. 246, 251, 266 
F.2d 447, 452 (1959); Precision Instru- 
ment Mfg. Co. v. Automotive Mainte- 
nance Machinery Co., 324 U.S. 806, 65 
S.Ct. 993, 89 L.Ed. 1381 (1945), re- 
hearing denied, 325 U.S. 893, 65 S.Ct. 
1189, 89 L.Ed. 2005 (1945). And this 
Court may invoke the clean hands maxim 
“irrespective of whether the parties to 
the action urge it or not.” Brantley v. 
Skeens, supra, 105 U.S.App.D.C. at p. 
252, 266 F.2d at 453. Intervenor-defend- 
ants’ complaint in intervention and coun- 
terclaim will be dismissed. 

III 5410’s Counterclaim against San- . 

kin 
5410's Cross claim against Garfield, Gar- 
field and Sankin, Inc. and Julius Sankin, 
Inc. 

In its counterclaim and cross claim 
5410 claims that Sankin and Garfield 
have misappropriated funds of Garfield 
and Sankin, Inc. and Julius Sankin, Inc. 
It demands an accounting of Sankin, Gar- 
field and the two corporations and money 
judgments for such sums as an account- 
ing might disclose as being owed by San- 
kin and Garfield to those two corpora- 
tions.17 


claim against them. But at pre-trial 
(May 29, 1962). counsel for the two cor- 
porations stated that neither corpora- 
tion would object to any accounting which 
the Court might order. All parties stip- 
ulated that such statement would consti- 
tute the answers of the two corporations. 
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25] At no time has 5410 owned any 
stock in Garfield and Sankin, Inc. or 
Julius Sankin, Inc. Garfield could not 
sell or assign his stock in those corpora- 
tions to 5410 or anyone else as long as 
Sankin’s first purchase rights were in 
being. Within the time permitted San- 
kin exercised his rights. Since May 26, 
1959 he has owned the Garficld stock. 
Thus no accounting is due 5410 as a 
stockholder, 


[26] Nor can 5410 show itself to be 
a creditor or bear any other relation to 
Garfield and Sankin, Inc. or Julius San- 
kin, Inc., which might entitle it to an ac- 
counting as to the funds of those corpo- 
rations by Sankin and Garfield. It is 
true that Benn has testified that the 
May 4, 1959 irrevocable assignment to 
him, acting for and on behalf of 5410, 
of all moneys due Garfield by the two 
corporations made 6410 a creditor. . But 
that assertion is unsupportable for two 
reasons. First, as has already been 
found, Benn and Garfield together with 
5410 perpetrated a fraud on Sankin and 
the purported irrevocable assignment 
was a spurious instrument serving as a 
means to that end. Secondly, assuming 
that that document was not conceived 
and born in fraud, the purported assign- 
ment was without consideration. All 
Benn-5410 gave to Garfield was three 
notes. Two notes for $540,000.00 and 
$60,000.00 were executed April 8, 1959. 
As provided in the stock purchase agree- 
ment, they evidenced the purported con- 
sideration for Garfield’s 6624 shares of 
stock in Garfield and Sankin, Inc. The 
third note was in the amount of $200,- 
000.00 and made on April 21, 1959. It 
represented the purported purchase price 
of Garfield’s 6624 shares of stock in 


Julius Sankin, Inc. as the stock purchase 


agreement for those shares provided. 
Not only do the stock purchase agree- 
ments and the. three notes show that the 
$800,000.00 was the purported purchase 
price of Garfield’s stock and nothing 
more, but also Benn has admitted that 
fact in his verified answer to Gar- 
field’s cross claim against him and 6410. 
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(fff 5, 8, Benn’s Answer to Garfield’s 
cross complaint.) 

It was not until May 4, 1959 that Gar- 
field executed the purported irrevocable 
assignment. It recited a ten dollars “and 
other good and valuable considerations” 
as being paid by Benn-5410. But the 
evidence shows that neither Benn nor 
5410 paid even the ten dollars let: alone 
furnished any “other good and valuable 
considerations.” That the assignment, if 
it were valid, would be valuable can be 
appreciated from the claim asserted in 
this case by Garfield that at least $190,- 
000.00 is owed him by Garfield and 
Sankin, Inc. 

5410 is neither a stockholder nor a 
creditor of either Garfield and Sankin, 
Inc. or Julius Sankin, Inc. And the 
record would support no other claim of 
5410 to any legal or equitable interest 
in the funds or property of either, cor- 
poration. In short, 5410 has made no 
showing for this Court to exercise its 
equitable jurisdiction to order an ac- 
counting. | 


[27,28] But even if equitable juris- 
diction did exist this Court would not 
order an accounting. 5410 has been 
found to be an active participant with 
Benn and Garfield in perpetrating a 
fraud on Sankin to deprive him of his 
first purchase rights. This Court 
would not aid and abet 5410 in that 
fraud by ordering Sankin to account.) To 
do so would be to disregard the unclean 
hands doctrine. Cochran v. Burdick, 67 
App.D.C. 87, 90, 89 F.2d 831, 834 (1937). 
And it would shut its doors to the; ac- 
counting relief sought against Garfield 
even though he was 5410’s partner in 
fraud. Hopp v. Calloway, 52 App.D.C. 
8, 4-5, 280 F. 977, .978-979, (1922); 
Precision Instrument Mfg. Co. v. Auto- 
motive Maintenance Machinery Co., [324 


“U.S. 806, 65 S.Ct. 998, 89 L.Ed. 1381, re- 


hearing denied, 325 U.S. 8938, 65 S.Ct. 
1189, 89 L.Ed.-2005 (1945). The par- 
ties need not have raised this barrier 
for the Court to apply it. Brantley v. 
Skeens, 105 U.S.App.D.C. 246, 251, 252, 
266 F.2d 447, 452, 453 (1959). | 
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5410’s counterclaim and cross claim 
will be dismissed. 


IV Garfield’s cross claim against 
Benn and 5410 

By his cross claim against Benn and 
5410, Garfield requests this Court (1) to 
direct a complete recision of all trans- 
actions and uncompleted transfers which 
had been entered into and agreed to by 
Garfield, Benn-5410; (2), alternatively, 
to declare null and void all uncompleted 
transfers as well as all agreements be- 
tween Garfield and Benn-5410; (3), asa 
second alternative, to declare Garfield to 
be the sole and legal stockholder of 5410, 
with the purported amendment to 6410’s 
articles of incorporation increasing the 
stock to 250 shares declared null and void. 
Garfield also requests that Benn and 
5410 be ordered to account for monies 
which they, or either of them, have di- 
verted from Garfield and Sankin, Inc. 
and Julius Sankin, Inc. And finally 
Garfield seeks an order enjoining Benn 
and 5410 from enforcing or seeking to 
enforce any agreements, assignments or 
other documents executed by Garfield 


which purport to affect his interests in 
Garfield and Sankin, Inc. and Julius 
Sankin, Inc. 


In contending that he is entitled to an 
order rescinding his agreements and 
transactions with Benn-5410, Garfield 
asserts that on May 21, 1959 he and Benn 
effected such a recision. The record does 
not support that contention. On that 
date. Garfield and Benn engaged in a 
telephone conversation. Garfield testi- 
fied that he called Benn “all kinds of 
names and asked him to return every- 
thing to its original state.” But, accord- 
ing to Garfield, Benn stated, “I can’t do 
that.” For several days following that 
conversation counsel for Benn and coun- 
sel for Garfield discussed settlement. 
That agreement was never executed; in 
fact, negotiations by counsel terminated 
in acrimony. Thus without merit is Gar- 
field’s argument that, the parties hav- 
ing agreed to a recision, the Court should 
declare it to be a fact pursuant to the 
maxim “equity regards as done that 
which ought to be done.” 


[29] Garfield by his own admission 
entered into the transactions and agree- 
ments with Benn-5410 with a fraudulent 
intent to accomplish a fraudulent end. 
Courts of equity do not grant relief to 
one who has so soiled his hands. This 
Court will not. Hopp v. Calloway, 52 
App.D.C. 3, 4-5, 280 F. 977, 978-979 
(1922), Brantley v. Skeens, 105 U.S.App. 
D.C. 246, 251, 266 F.2d 447, 452 (1959). 


Garfield would extricate himself from 
this result by arguing that Benn-5410 is 
being unjustly enriched. Garfield cites 
Hurwitz v. Hurwitz, 78 U.S.App.D.C. 66, 
136 F.2d 796, 148 A.L.R. 226 (1943) and 
Wantulok v. Wantulok, 67 Wyo. 22, 
214 P.2d 477, 223 P.2d 1030, 21 A.L.R.2d 
572 (1950). But Garfield is no innocent 
heir of a fraudulent grantor as in Hur- 
witz. He with Benn-5410 was an evil- 
doer. 

Nor is Garfield like the plaintiff in 
Wantulok who sought to have the grantee 
of a conveyance declared trustee and to 
have him reconvey with title quieted in 
her. She and her deceased husband 
some thirteen years before the action 
was brought conveyed certain real estate 
to the husband’s brother. They did so in 
the belief that their property was threat- 
ened with potential judgments arising 
out of medical and funeral bills incurred 
in connection with the last illness and 
death of an adult daughter. The grantors 
were of the view that they owed the 
money which was a doubtful conclusion. 
The grantee had agreed to reconvey the 
property at a future time. For eleven 
years the grantee made no claim to the 
property. During that period plaintiff 
paid all debts and expended sums improv- 
ing the property. She and her husband 
were uneducated and little conversant 
with the laws. The husband was a coal 
miner and the plaintiff hired out as a 
cook to obtain the money to pay the de- 
ceased daughter’s medical and funeral 
bills. As a witness her testimony had to 
be taken through an interpreter. The 
property conveyed which was valued at 
$11,000.00 benefited from a $2500.00 
homestead exemption. The medical and 
funeral bills of the adult child totalled 
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$1-400,00, No other debts were owed by 
plaintiff and her husband. The grantee 
was found to have given no consideration 
for the property. Under the entire cir- 
cumstances of the case, the Wyoming 
Supreme Court held that the resulting 
unjust enrichment to the deceased hus- 
band’s brother as grantee was a far more 
serious consequence in the eyes of equity 
than the clean hands maxim and it or- 
dered the grantee to reconvey to the 
plaintiff. 


Unlike Mrs. Wantulok, Garfield is an 
educated man, a law school graduate who 
has been admitted to the bar. While not 
engaged in the practice of law, he has 
been successful in business with exten- 
sive property holdings and has served as 
a chief executive of a gas distribution 
property. He knew Benn to be an un- 
scrupulous man with whom he had prior 
unsatisfactory business dealings. Yet 
he deliberately contacted Benn for the 
purpose of seeking his assistance in de- 
priving Sankin of the very rights Gar- 
field contracted Sankin should have. He 
only sought legal advice after he discov- 
ered that Benn had defrauded him while 
aiding him in working a fraud on Sankin. 
And unlike Mrs. Wantulok who paid the 
bills which she probably did not owe, 
Garfield even after obtaining legal ad- 


vice required Sankin to buy his stock at 


a fraudulently inflated price. It would 
take more than an interpreter for Mrs. 
Wantulok to recognize Garfield as kin 
of hers. 

But even if Garfield and Mrs. Wantu- 
lok were in parallel positions, it would 
be difficult to conclude that Benn-5410 
has been unjustly enriched. It has al- 
ready been held here that the purported 
stock transfers by Garfield to Benn-6410 
were ineffective. Sankin had until May 


30, 1959 to exercise his right of first 


purchase; until that date Garfield was 
unable to transfer his stock to another. 
Sankin legally exercised his right and he 
has been the owner of the Garfield stock 
since May 26, 1969 when it was sold, 
assigned and transferred to him by Gar- 
field. Garfield will be paid the reason- 
able value of that stock. The stock cer- 
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tificates are in the registry of this Court 5 
and an order will be entered delivering 
them to Sankin and directing Garfield to 
execute all necessary instruments in or- 
der that they may be cancelled and new 
certificates registered in the name of 
Sankin. | 


The other instrument of claimed value 
executed by Garfield was the purported 
irrevocable assignment of moneys owed 
Garfield by Garfield and Sankin, Inc. 
As has been stated that assignment, even 
if otherwise legal, was without considera- 
tion. It is difficult to see how that in- 
strument, which bears none of the attri- 
butes of a negotiable instrument, could 
enrich 5410 and its stockholders whom- 
ever they might be. Certainly Garfield 
and Sankin, Inc. would not be justified 
in honoring it, particularly in light of 
the rulings made in this case. | 


Garfield asserts that he is the owner 
of the entire 100 shares of 5410’s stock 
and that the April 28, 1959 amendment 
of that corporation’s articles of incor- 
poration increasing the capital stock| to 
250 shares was null and void. He claims 
that he not only subscribed for but 
actually purchased the entire issue of 
100 shares of stock authorized by the 
original articles of incorporation and 
that, therefore, the purported amendment 
of the articles to increase the number of 
shares was null and void. In supporting 
his position he cites § 29-921h, D.C.Code 
(1961) which provides that, once there 
has been a subscription for shares, the 
articles may be amended only on ‘an 
affirmative vote of two-thirds of the 
outstanding shares entitled to vote. 'He 
did not vote his shares nor did he author- 
ize anyone to vote them on his behalf. 


[30] While.I find from the evidence 
that Garfield on April 20, 1959, paid 
Benn $1,000.00 for the entire 100 shares 
of 5410 stock, 5410’s minute book shows 
no action by the board of directors with 
respect to the subscription for that stock 
or purchase of it by Garfield. Thus it 
was within the letter of § 921g, D.C.Code 
(1961) for the original incorporators to 
amend the articles of incorporation tc 
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provide for the issuance of 250 shares of 
5410 stock and § 29-921h does not apply. 
No order will be entered declaring Gar- 
field the sole owner of the shares of 5410. 

Insofar as Garfield secks a decree that 
he is the equitable owner of 5410’s stock 
because of Benn’s fraud, I leave him with 
Benn his compatriot in the land of fraud. 
He knew that 5410 was a “dummy” cor- 
poration created to defraud Sankin. 
While he paid $1,000.00 for 100 shares 
of stock he allowed Benn to appear as 
the owner for the purpose of deceiving 
Sankin. He complains now because Benn 
outmaneuvered him. Let him stay where 
he placed himself. 


[31] Nor will an order be entered 
directing Benn and 5410 to make an ac- 
counting for moneys diverted from Gar- 
field and Sankin, Inc. and from Julius 
Sankin, Inc. Applying the clean hands 
maxim Garfield will be left where he 
placed himself—a participant with Benn- 
5410 ina fraud. It was Garfield who on 
April 21, 1959 advised Sankin he had 
sold his interest in the apartment project 
to Benn-5410. It was Garfield who told 
Sankin that the latter would thereafter 
have to deal with Benn. It was Garfield 
who resigned as a director and officer of 
each of the apartment corporations with 
the result that Benn took his place in the 
offices and on the board. Thus Benn as 
an officer and director was in a position 
to and did, through coercion and threats 
of receiverships, improperly gain the 
$24,000.00 Garfield now complains about. 

Garfield’s cross claim against Benn 
and 5410 will be dismissed. 

V. Intervenor-Defendants’ Cross 
Claim against Benn 

By their cross claim the intervenor- 
defendants seek, in light of the rulings 
made, to recover a judgment against 
Benn in the sums paid by them in their 
purported purchase of 5410 stock with 


18. The cross claim and complaint were 
limited to the recovery of $60,000.00. 
The pre-trial order limits the issue to 


the recovery of that amount. That was 

the issue tried. In \his brief Benn ar- 

gues for recovery of; damages for all of 

the contents of his brief case, including 
282 F.Supp.—36 


interest and the return of their notes 
marked cancelled, or, if those notes have 
been negotiated, a judgment equal to the 
amount of their notes. 


[32] They assert that if Benn should 
be found guilty of fraud, as he has been, 
they were innocent of it. Their inno- 
cence, they say led them to purchase 
5410’s shares in the belief that it owned 
Garfield’s stock in the apartment cor- 
porations and Garfield’s credits. This 
Court has already found them to be not 
innocent and unwary but locked in a con- 
spiracy with Benn to defraud Garfield. 
What they purchased, in the words of 
Betoff, was a “gift horse” in whose 
mouth one did not look. This Court 
leaves the intervenor-defendants with 
their purchase and their cross claim will 
be dismissed. 


VI. Benn’s Cross Claim against 
Joseph Garfield, (Civil Action 
1498-59) 

Benn’s Complaint against Janet 
Garfield, (Civil Action 4002- 
60) 

In his answer to Sankin’s complaint 
in Civil Action 1493-59, Benn asserted 
2 cross claim against Joseph Garfield | 
through which he seeks to recover $60,- 
000.00 which he alleges was stolen from 
him by Garfield. 

By his complaint filed in Civil Action 
4002-60, Benn asserts a claim against 
Janet Garfield for $60,000.00 which 
he alleges she stole from him. 

On motion of Benn the cross claim and 
complaint were consolidated for trial.’* 


[33] I have heretofore found as a 
fact that Benn had had returned to him 
by Janet Garfield the entire sum of 
money which was in his brief case that 
she took on May 8, 1959. The credible 
evidence on which that finding is based 
shows that on May 5 or May 6, 1959, 


the $60,000.00. At trial Benn testified 
he could only remember the money and 
certain alleged promissory notes being in 
the brief case. Benn did not seek to 
amend his pleading to enlarge the issue. 
If he bad, the evidence would not have 
justified such amendment. 


562 


Herman Mankes, while in Miami, in- 
formed Garfield that Benn had taken 
$24,000.00 from the Garfield apartment 
enterprise. On May 7, Garfield called 
Benn, who was then in Washington, and 
charged him with taking the money. 
Benn denied the theft. Garfield also told 
his wife of what Mankes had advised him. 
Janct Garfield then called Benn and 
asked him to come to Florida. 

On May 8, Benn arrived by plane 
about 2 p. m. Janet Garfield met Benn 
at the airport and the two of them drove 
in separate cars to Garfield’s home in 
Coral Gables, both arriving at the same 
time. At the Garfield home, Benn was 
again charged with the theft which he 
denied. Benn, when asked by Garfield 
if he had brought with him Garfield’s 
canceled checks, which, according to Gar- 
field, evidenced his advances to the apart- 
ment enterprise, stated that they were 
in Washington. It was during this con- 
versation that Benn and Janet Garfield 
revealed the affair in which they had 
been involved. 


About 4 P. M. on May 8, Janet Gar- 
field took Benn’s brief case, which she 
believed contained Garfield’s checks and 
files, and drove to her brother’s home. 
While there, she was advised in a tele- 
phone conversation with Garfield, that 
Benn claimed there was $200,000.00 in 
currency in the brief case. In disbelief, 
Janet Garfield looked into the brief case 
and found two Manila envelopes sealed 
with scotch tape. She tore the corner 
of one envelope and noted that it con- 
tained currency. She did not look into 
the other envelope but assumed it also 
contained currency in view of Benn’s 
statement: to her husband. She at no 
time ever removed the currency; in fact 
she never opened either envelope. She 
at no time counted the money and never 
knew the total amount. (Benn later 
asserted the money totalled $120,000.00, 
$60,000.00 in each envelope.) Janet Gar- 
field, after secreting the brief case and 
its contents in her brother’s home, re- 
turned to her own home about 11 P. M. 
Between that hour and 4 A. M. on May 
9, Benn and the two Garfields entered 
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into extended discussion concerning the 
return of Benn’s brief case to him and 
the return to Garfield by Benn of Gar- 
field’s papers as well as the $24,000. The 
Garfields also demanded that Benn [re- 
scind the fraudulent transaction in which 
he and Garfield had been engaged. | 
Later in the morning of May 9 the 
three continued the discussion of the 
evening before. About 2 P. M. Benn 
called the Coral Gables police and charged 
the Garfields with robbing him. The 
police, after investigating the matter, 
took no action, leaving it instead to the 
parties to work out. The police, how- 
ever, were forcibly removing Benn from 
the Garfield home until Janet Garfield 
prevailed upon them to let Benn return. 
Following the departure of the police 
and further discussions, Benn offered 
to give Garfield a certificate for 100 
shares of 5410 stock in order that Gar- 
field might possess evidence of owner- 
ship of the corporation. Benn and Gar- 
field went to a public stenographer at the 
Columbus Hotel and Janet Garfield drove 
to her brother’s home where she picked 
up the brief case. She then took it to 
her own home and took out of it Gar- 
field’s papers and checks and one Mahila 
envelope. After depositing that material 
in the attic of her home she drove to the 
Columbus Hotel to meet her husband and 
Benn. She took with her Benn’s brief 
case and the remaining contents; that 
is the second Manila envelope and the 
papers which did not belong to Garfield. 
When Janet Garfield arrived at the hotel 
Benn had, or was in the process of en- 
dorsing a restricted certificate for '100 
shares of 6410’s stock to Garfield and 
having Garfield sign a letter to Riggs 
Bank. When Janet Garfield saw the 
letter she took it from Benn and tore it 
up so that it could not be mailed as| she 
considered it a further instrument of 
Benn’s fraud. At the hotel, she gave 
Benn his brief case and contents, includ- 
ing the one taped envelope. 
Benn and the two Garfields then re- 
turned to the Garfield home where Benn 
made out a receipt to Janet Garfield for 
the-returned brief case and its contents, 
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including $120,000.00. At that time, 
Janet Garficld returned the second taped 
envelope. Thus Benn had returned to 
him by Janet Garfield the money for 
which he sues here;!| money which Gar- 
field at no time had. | 


I reach this conclusion and make these 
findings on the credible evidence. I find 
Benn’s testimony unworthy of being 


credited. 


Benn testified that he was asked to 
travel to Florida on May 8, 1959 by 
Janet Garfield to help her and her hus- 
band who were being harrassed by 
Mankes; that when he arrived he was 
told that Mankes had advised Garfield 
that unless Benn signed the minutes of 
the annual meeting of Garfield and San- 


kin, Inc. and Julius Sankin, Inc. and the ° 


Federal corporation income tax returns 
for the year ending February 28, 1959, 
Mankes would work economic damage on 
his nephew Garfield. | According to Benn 
he was unwilling to sign those documents 
without verification of large expendi- 
tures of corporate funds. And since he 
would not sign as an'officer of the Gar- 
field apartment corporation, Benn con- 
tends his brief case and contents were 
stolen from him. He admits that after 
he endorsed the May 9, 1959 restricted 
stock certificate for 100 shares of 5410 
stock to Garfield, one envelope containing 
$60,000.00 was returned to him. How- 
ever, he claims that he has never had 
returned to him the remaining $60,000.00 
because of his continuous refusal to sign 
the minutes and tax, returns. The re- 
ceipt, which he acknowledges making to 
Janet Garfield, he claims was the result 
of his being coerced by the Garfields. 


19. Benn stated to the Court that one 
Frederick Silver of New York City would 
be called by him to testify that on May 
13, 1959, Janet Garfield called Silver 
and told him that she had Benn's $60,- 
000.00 and that she would return it when 
Benn delivered to her and her husband 
certain papers relating to an apartment 
building property in Washington, D. C. 
The trial of the consolidated Benn cross 
claim and complaint was held on Decem- 
ber 22 and 23, 1964 and January 4 and 
5, 1965. On December 22, Benn advised 


The evidence of record shows Benn’s 
contention to be incredible. Sankin tes- 
tified that not only was Benn not asked 
to sign the corporations’ minutes of the 
meetings of stockholders but that there 
were in fact no annual meetings held at 
any time from the organization date of 
the two corporations in May, 1958 to the 
date Sankin testified in this case. The 
by-laws of Garfield and Sankin, Inc. and 
Julius Sankin, Inc. provide that “[a]n- 
nual meetings of shareholders, commenc- 
ing with the year 1959, shall be held on 
the second Tuesday of April, if not a legal 
holiday, and if a legal holiday, then on the 
next secular day following * * *.” In 
the case of each corporation the min- 
utes of an April 30, 1959 meeting of the 
board of directors show that the annual 
meeting of stockholders was set for June 
19, 1959. This was done, according to 
Sankin, in order that such meetings 
would be held after his first purchase 
rights had expired. The April 30, 1959 
minutes show that Benn was present at 
the board meeting of each corporation 
and that he signed those minutes. 

Sankin also testified that Saunders, 
Benn’s tax counsel as well as secretary- 
counsel for 5410, stated on or about May 
7, 1959, that Benn would not sign the 
income tax returns for the corporate 
years ending February 28, 1959 because 
Benn knew nothing of the corporations’ 
operations for that period. Being so ad- 
vised the accountant for Garfield and 
Sankin, Inc. and Julius Sankin, Inc. ob- 
tained an extension of time for filing the 
returns. Thus on May 8, and May 9, 
1959 when Benn was in Florida, there 


_ was no problem with respect to those 


returns.!® 


the Court that Silver would be available 
as a witness on December 23. Silver did 
not appear; his absence was not ex- 
plained by Benn. When the trial was 
resumed on January 4, 1965, following 
the Christmas recess, Benn stated to the 
Court that Silver and his wife decided 
to take a West Indies cruise during the 
holidays; that Silver had had a heart at- 
tack recently; that Benn had talked 
to Silver over the telephone on Janu- 
ary 1 while Silver's ship was docked in 
Nassau. Silver advised Benn, according 
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Joseph Garfield never having had any 
of Benn’s claimed $120,000.00 and Janet 
Garfield having returned it to Benn, the 
cross claim against Garfield and com- 
plaint against Janet Garfield will be dis- 
missed. 


VII Damages—Compensatory 

Following the trial of the liability is- 
sues, the filing of briefs by counsel and 
parties and an oral statement by the 
Court as to how it intended to rule as to 
liability, an order of reference to a Spe- 
cial Master was entered herein. That 
order submitted to the Special Master 
the issue of all damages, except punitive 
damages, attorneys fees and costs, suf- 
fered by the plaintiff as a result of the 
frauds of Garfield, Benn and 5410, in- 
cluding a determination of the reasonable 
value as of May 26, 1959 of Garfield’s 
6624 shares of stock in Garfield and 
Sankin, Inc. and his 6634 shares of stock 
in Julius Sankin, Inc., as well as an ac- 
counting for any monies or other assets 
of Garfield and Sankin, Inc. and Julius 
Sankin, Inc. which had come into the 
possession of any of the defendants, in- 
cluding intervenor defendants Pardo, 
Whiting, Betoff, Winn and Link, now 
deceased but represented here by his ex- 
ecutrix. 

Having concluded that the issue of 
damages, particularly the determination 


to the latter, that his ship would dock 
in New York before noon January 4 
and that he would come to Washington to 
testify unless it was physically impossible 
for him to do so, in which event he would 
give his deposition. Benn was advised 
by the Court that if Silver appeared on 
January 5, he could be heard but that 
the trial would not be continued to permit 
the taking of the deposition. The Court 
was then advised that Benn had another 
witness whom he might not call if Silver 
appeared. On January 5 Benn advised 
the Court that Silver could not appear 
because of his health. But Benn did not 
call the other witness he stated he would 
be calling if Silver did not appear. Jan- 
uary 5, 1965 being the last day of the 
trial on the linbility issue, which had 
been proceeding daily since October 19, 
1964, the Court refused to continue the 
trial for Benn to take Silver’s deposi- 
tion. . = 
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of the reasonable value of Garfield’s cap- 
ital stock in the two corporations as of 
May 26, 1959, was a complicated and dif- 
ficult matter, the Court appointed, pur- 
suant to Rule 53, Federal Rules of Civil 
Procedure, William J. Durkin, a member 
of the bar of this Court and a certified 
public accountant, as Special Master. He 
conducted hearings for a period of twen- 
ty-two days which resulted in over 2000 
pages of transcript. Following the filing 
of briefs and argument of counsel, the 
Special Master prepared and filed with 
the Clerk of this Court on July 7, 1967, 
his report, findings of fact and conclu- 
sions of law. Thereafter plaintiff San- 
kin and defendants Garfield, 5410, Benn 
and Pardo served and filed their written 
objections together with their motions 
based on those objections. A hearing 
was held by the Court with respect 'to 


those objections and motions. 


The Court having considered the Spe- 
cial Master’s report, findings of fact and 
conclusions of law and the objections 
filed thereto, as well as argument of 
counsel, adopts the report, findings | of 


fact and conclusions of law, except |as 
hereinafter noted. | 


[34,35] Of the objections filed but a 
few need be mentioned. Sankin objected 
to the Special Master’s finding that the 


reasonable value of Garfield’s stock pur- 


Benn could not have been surprised in, 
December 1964 and January 1965 as to 
Janct Garfield's testimony that she re- 
turned the entire $120,000.00 to Benn on 
May 9, 1959. In civil action 4002-60 her 
deposition was taken on December 28) 
1961 at which time she testified, ns she 
did at the trial, as to her taking the 
brief case and thereafter returning it with 
one envelope of money to Benn at th 
Columbus Hotel and at her home rey 
turning the second envelope, at which 
‘time Benn gave her a receipt. Benn had 
plenty of time to take Silver’s deposi 
tion between December 28, 1961 and De! 
cember 22, 1964. And in that connec: 
tion it is to be noted that to assure 
himeelf of the claimed Silver testimony 
Benn should have done #0 since this 
Court’s subpoena would not have reached 
Silver in New York. 
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chased by Sankin was $376,479.00 on 
May 26, 1959. In part this value was ar- 
rived at by the Special Master capital- 
izing the income of the Garfield Apart- 
ments. Sankin, in objecting to the re- 
sults of the Special Master’s computation 
of the reasonable value of the equity in 
the apartment building, contended that 
the outer and upper limit of such value 
was the reproduction cost of the build- 
ing. An examination ofthe report shows 
that the Special Master considered and 
rejected the reproduction cost method. 
His application of the capitalization 
method is supported by the evidence. 
Moreover, only if the Special Master’s 
report was clearly erroneous should it be 
set aside. It was not. Rule 53(e), F. 
Rules of Civ.P., Dyker Building Co. v. 
United States, 86 U.S.App.D.C. 297, 299, 
182 F.2d 85, 87 (1950); Hepner v. Cho- 
zick, 111 U.S.App.D.C. 338, 339, 296 F.2d 
595, 596 (1961). 


{36} Sankin also complained of the 
Special Master capitalizing the apart- 
ment house income at 7.21%. But again 


the record supports this finding by the 


Special Master. It will not be set aside. 


[37] Sankin also objected to the Spe- 
cial Master’s finding and conclusion that 
in determining the reasonable value of 
the Garfield stock that value should not 
be discounted because of the voting and 
transfer restrictions. The Special Mas- 
ter stated that those limitations would 
definitely be factors for consideration if 
the sale was made to a third party who 
did not already own the other one-third 


20. On page 28 of the Special Master's 
Findings of Fact and Conclusions of 
Law he treats with certain of Sankin's 
claims for compensatory damages. In dis- 
cussing Schlein v. Smith, 82 U.S.App. 
DC. 42, 160 F.2d 22 (1947), he stated 
that the plaintiff there was an ignorant 
woman upon whom a gross fraud had 
been perpetrated and the Special Master 
then added that this Court in this case 
has stated that: “There were no unwary 
and innocent in this case”, citing pages 
6054-6063 of the transcript. A reading 
of the first paragraph of page 6054 makes 
clear that the quoted sentence was used 
only in connection with the Court’s find- 
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interest in the capital stock as did San- 
kin on May 26, 1959. An examination of 
the record shows that Sankin himself 
testified on this subject as did Arthur 
M. Chaite. But their testimony is nei- 
ther conclusive nor persuasive that a dis- 
count should apply in this instance. 
There being no other testimony in the 
record as to what would be the rate of 
discount, if one were to be applied, it 
would be pure conjecture to discount the 
value of Garfield’s stock in any amount. 
The Special Master’s conclusions not to 
discount the value of the Garfield stock 
will not be disturbed. 


Sankin’s other objections do not merit 
discussion.?° 


Garfield also objected to the Special 
Master’s valuation of the apartment 
house property. Garfield contended that 
the value placed upon property by the 
Special Master is too low. But as stated 
before, there is evidence to sustain the 
Special Master’s finding. Not being er- 
roneous it will not be disturbed. 


[38] In computing the valuation of 
the stock of Garfield and Sankin, Inc. 
the Special Master found that corpora- 
tion’s promissory note of May 1, 1958, in 
the amount of $73,062.00 with interest 
at 5% per annum made payable to Gar- 
field and Sankin individually was prop- 
erly includible in the liabilities of Gar- 
field and Sankin, Inc. Garfield objected 
to that finding on the grounds that (1) 
the note is non-negotiable; (2) it need 
not be paid in part or in full until May 
1, 1999; (3) interest, which can only be 


ing that all parties to this action were 
aware of the restrictions on the voting 
rights of the Garfield and Sankin, Inc. 
stock and the Julius Sankin, Inc. stock. 
As the rest of the Court’s oral state- 
ment (Tr. 6054-6063) makes known, and 
as has been more fully set forth in this 
opinion, it was found that Sankin was 
an innocent victim of the fraud perpe- 
trated by Garfield, Benn-5410. In all 
other respects the Special Master's Find- 
ings of Fact and Conclusions of Law 
respecting Sankin’s Claim for compensa- 
tory damages are adopted. (pp. 27-29, 
Special Master’s Report, Findings of 
Fact and Conclusions of Law.) 
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paid out of cash surplus, can be deferred 
until May 1, 1999; (4) the note cannot be 
accelerated even if the apartment house 


project. is refinanced with conventional ° 


financing; and (5) the note is not se- 
cured. But the record shows the note 
was made by Garfield and Sankin, Inc. 
and signed by Garfield as president. It 
is obviously a liability of the corporation 
and was properly included as such by the 
Special Master. 


Nor is there any basis for modifying 
the Special Master’s finding that no in- 
terest is to be paid by Sankin to Gar- 
field by reason of Sankin’s May 26, 1959 
purchase of Garfield stock. 


Except in so far as Benn’s objections 
go to the Special Master’s finding of his 
indebtedness to Garfield in tke sum of 
$23,839.42, his objections and those of 
6410 and Pardo are without merit and 
deserve no discussion. 


The Special Master found Benn to be 
indebted to Garfield in the sum of $23,- 
839.42. This resulted from Benn taking 
from Garfield and Sankin, Inc. the sum 
of $24,000.00 on April 24, 1959 without 
right. From that amount the Special 
Master deducted $158.03, the cash bal- 
ance in 5410’s checking account in The 
Riggs National Bank. In stating that 
account the Special Master was acting 
pursuant to the order of reference. By 
that order there was submitted to the 
Special Master the issue of all damages, 
excluding punitive damages, attorneys’ 
fees and costs, suffered by Garfield as 
a result of the frauds of Benn, 5410 and 
the five intervenor-defendants. That 
submission was in keeping with this 
Court’s oral statement of July 26, 1965 
that it intended to rule that 5410’s stock 
ownership would be in Garfield and that 
the damage issue of Garfield’s claim 
against Benn and 6410 for $24,000.00 
would be submitted to the Special Master. 


On reflection I have concluded that to 
rule that Garfield was the owner of 
6410’s stock and to award damages 
against Benn and 5410 would be in er- 
ror. As hereinbefore stated at length in 
part IV of this opinion, Garfield’s cross 
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claim against Benn and 5410 will be dis- 
missed because to grant it would violate 
the clean hands maxim. It was by that 
cross claim that Garfield sought to have 
this Court declare him to be the owner 
of the stock of 5410 and to recover 
$24,000.00 taken by Benn from the funds 
of Garfield and Sankin, Inc. 

[39] The Garfield cross claim being 
dismissed, the Special Master’s report, 
findings of fact and conclusions will be 
modified by rejecting that part of the re- 
port appearing on pages 29 and 30 which 
deals with Garfield’s cross claim against 
Benn and 5410 and by rejecting para- 
graph 18 of the summary of findings 
and conclusions which appears on page 32 
of the report. In all other respects tl 
Special Master’s report and recommenda- 
tions are approved and the findings of 
fact and conclusions contained in the re- 
port are adopted as those of this Court 
and are by this reference made a part pe 
this opinion. 


Having approved and adopted the Spe 
cial Master’s report, findings and con- 
clusions, as modified, Sankin will be 
awarded compensatory damages against 
Garfield in the amount of $423,521.00, 
which amount shall abate his liability for 
the payment of $800,000.00 as evidenced 
by his non-interest bearing notes to Gar- 
field; that upon payment into the oe 
try of this Court of the abated balance 
of $376,479.00, Sankin will have satis- 
fied in full his liability to Garfield on 
account of Sankin’s purchase of Gar- 
field’s 6634 shares of stock of Garfield 
and Sankin, Inc. and 6624 shares of 
stock of Julius Sankin, Inc.; that upon 
the payment of said $376,479.00 into the 
Registry of this Court, the Clerk of the 
Court will deliver to Sankin the stock 
certificates representing such shares now 
in the Registry of the Court. 


The judgment of this Court will also 
require Garfield to deposit in the Regis- 
try of the Court the three promissory 
notes made by Sankin to Garfield on May 
26, 1959 in the total amount of $800,- 
000.00. The Clerk of the Court when 
delivering the stock certificates to San- 
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kin will also deliver those three notes to 
him. 


[40] While the $423,521.00 awarded 
Sankin against Garfield compensates 
him for his pecuniary loss, Sankin’s legal 
sickte were also technically violated by 


- ope 


ees oN een 0 eis Wk S00 
Sanhin. For these violations Benn and 
5410 are each assessed $1.00 nominal 
damages in favor of Sankin. Chesapeake 
& Potomac Tel. Co. v., Clay, 90 U.S.App. 
D.C. 206, 208, 194 F.2d 888, 890 (1952). 

At the time this action was filed The 
Riggs National Bank was made a party 
defendant for the reason that it, as es- 
crow agent, was holding Garfield’s 6624 
shares of stock of Garfield and Sankin, 
Inc., and 6634 shares: of stock of Julius 
Sankin, Inc. A July 19, 1959 order of 
this Court dismissed with prejudice this 
action against the Bank and it provided 
that the stock the Bank held should be de- 
posited into the Registry of this Court 
and thereafter the Bank would be dis- 
charged from all further liability to any 
of the parties to the action on account 
of or by reason of the! escrow agreements. 
By a further provision of that order, this 
Court retained jurisdiction to consider, 
fix and award to The Riggs National 
Bank, its attorneys’ fees and reasonable 
expenses on account of its conduct as 
escrow agent. J 


On March 14, 1960 another order was 
entered by this Court allowing The Riggs 
National Bank attorneys’ fees in the 
amount of $3,500.00.' That order provid- 
ed that the Bank should have a lien 
against the Garfield stock certificates 
and that until the attorneys’ fees were 
paid the stock certificates were not to 
be discharged from! the Registry of the 
Court. The final determination as to 
which of the parties to the action should 
be responsible for the payment of the 
$3.500.00 attorneys’ fees to the Bank was 
to await a final determination by this 
Court of this action. 

As has been stated hereinbefore, there 
were two escrow agreements which are 
involved in this case. The first escrow 


agreement was entered into on April 8, 
1959. The parties were Garfield, 5410 
Connecticut Avenue Corporation, a then 
non-existing corporation for which Benn 
signed as “President Pro-tem”, and the 
escrow agent, The Riggs National Bank. 
Ry that agreement Garfield de posited 


Mab Caevecaw Wl ouannt cccustecady Larue soound ute = 
existing 5410 deposited with the Bank 
two nonnegotiable promissory notes to- 
taling $600,000.00. 


The second escrow agreement is dated 
April 21, 1959. The parties were the 
same as named in the April 8 agreement, 
except that in the interim 5410 was in- 
corporated, although Benn still signed 
as “President Pro-tem.” By the terms 
of the April 21, agreement Garfield de- 
posited with the Bank his 66% shares 
of stock in Julius Sankin, Inc. and 5410 
deposited with the Bank one nonnego- 
tiable promissory note in the face amount 
of $200,000.00. 


[41] In the case of both agreements 
Garfield and Benn-5410 agreed to indem- 
nify the Bank against all expenses to 
which it might be put as a result of con- 
sulting with counsel of its own choice in 
connection with the escrow agreements. 
In view of their express promises to in- 
demnify the Bank for attorneys’ fees, 
Garfield, Benn and 5410 are obligated to 
pay the $3,500.00 attorneys’ fees allowed 
the Bank by this Court’s March 14, 1960 
order. A judgment to that effect will be 
entered herein. 


However, the entry of such a judgment 
will not remove the lien impressed on the 
stock certificates in the Registry of the 
Court. And the March 14, 1960 order of 
this Court impressing that lien provides 
that the stock certificates shall not be 
discharged from the registry of the Court 
until the $3,500.00 has been paid to The 
Riggs National Bank. But as has been 
determined, Sankin is entitled to those 
stock certificates upon his depositing in 
the Registry of this Court $376,479.00 
and he is entitled to that stock free of 
all liens. Therefore, if, within 10 days 
after the entry herein of the Court’s 
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final order, judgment and decree, The 
Riggs National Bank has not filed with 
the Registry of the Court its receipt 
showing payment to it of $3,500.00, the 
Clerk of this Court shall pay from the 
$376,479.00 deposited by Sankin $3,- 
600.00 to the Bank and take its receipt 
therefor. In such an event Garfield may 
pursue whatever rights he might have 
against Benn and 5410. 


VIII Punitive 
Fees, Costs 
In addition to compensatory damages 
Sankin seeks punitive damages. It has 
been said by the Supreme Court that 
“* * * the doctrine is well settled 
that in actions of tort the jury, in addi- 
tion to the sum awarded by way of com- 
pensation for the plaintiffs’ injury, may 
award exemplary, punitive or vindictive 
damages, sometimes called smart money, 
if the defendant has acted wantonly, or 
oppressively, or with such malice as im- 
plies a spirit of mischief or criminal in- 
difference to civil obligations.” Lake 
Shore, etc. Railway Co. v. Prentice, 147 
U.S. 101, 107, 13 S.Ct. 261, 263, 37 L.Ed. 
97 (1893). And the Court of Appeals 
for this Circuit has stated: “That puni- 
tive damages have a proper place in a 
civil case as a punishment of, and as a 
deterrent to, various forms of wrongful 


Damages, Attorneys’ 


behavior has long been recognized by the , 


federal courts including this court.” 
Brown v. Coates, 102 U.S.App.D.C. 300, 
303, 253 F.2d 36, 39, 67 A.L.R.2d 943 
(1958). 


[42] The conduct of Garfield and 
Benn-5410 as hereinbefore recited makes 
apposite here the long since spoken words 
of Justice Story: “Upon the facts dis- 
closed in the evidence, this must be pro- 
nounced a case of gross and wanton out- 
rage, without any just provocation or ex- 
cuse.” The Amiable Nancy, 16 U.S. (3 
Wheat.) 546, 558, 4 L.Ed. 456 (1818). 
The actual malice of Garfield and Benn— 


21. In his reply to the memoranda of Benn 
and Garfield opposing Sankin’s motions 
for punitive damages, attorneys’ fees and 
costs Sankin stated: “it was not intend- 
ed that the Plaintiff's Motion for Attor- 
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6410 makes this an appropriate case to 
award punitive damages. : | 


[43] As an element of such damages, 
Sankin seeks an allowance for attorneys’ 
fees. In circumstances such as exist 
here, it is proper to award counsel fees 
as punitive damages. Schlein v. Smith, 
82 U.S.App.D.C. 42, 45, 160 F.2d 22, 
25 (1947), Afro-American Publishing 
Co. v. Jaffe, 125 U.S.App.D.C. 70, 83, 
366 F.2d 649, 662 (1966). However, 
Sankin has disclaimed any intent to seek 
attorneys’ fees in the form of punitive 
damages from Garfield. He acknowl- 
edges that he has settled with Garfield 
with respect to attorneys’ fees.*! But he 
contends that such settlement did not a 
lease cnyone else. 


The settlement with Garfield was | la 
result of the May 26, 1959 indemnity 
agreement and a 1960 memorandum of 
understanding between Sankin and Gar- 
field. As stated hereinbefore when San- 
kin purchased Garfield’s stock on May 26, 
1959 for $800,000.00 he, of course, knew 
that Garfield claimed to be the owner. 
However, he was also aware of Benn’s 
adverse claim. Indeed Benn had advised 
Sankin that the latter could only pul - 
chase the stock from Benn. Thus with 
Garfield and Benn each claiming to own 
the stock and with the time running out 
in which Sankin could exercise his first 
right of purchase, he did the prudent 
thing on May 26 and required an indem- 
nity agreement from Garfield. That 
agreement, among other things, provided 
that Garfield would indemnify and hold 
harmless Sankin from and against all 
damages, loss, costs and expenses aris- 
ing out of any claim, demand, action or 
cause of action asserted against Sankjn 
as a result of any and all transactions be- 
tween Garfield and Benn or 5410 relat- 
ing to the sale by Garfield of his stock 
to 5410, or relating to Sankin’s purchase 
of the stock from Garfield. 


ney’s Fees would apply to Garfield. It: 
ix quite clear that Mr. Sankin entered | 
into a settlement agreement with Mr. ' 
Garfield which is an exhibit in this cane | 
as Interveners (sic) Exhibit 10. 


“age 2) INTE CORPORATION 


As a result. af differcuces cones) 
the proper interpretat ion of the May 26, 
1959 indemnity agreement, Garfield and 
Sankin on October 19, 1960 entered into 
a memorandum of understanding as to 
their respective rights and obligations. 
Pursuant to the agreement as interpreted 
by the memorandum, Garfield has paid 
over $20,000.00 on behalf of Sankin’s at- 
torneys’ fees and costs. 


Sankin has disclaimed any intent to se- 
cure further attorneys’ fees from Gar- 
field either under their agreement or by 
way of punitive damages. But an affi- 
davit of Sankin’s counsel, Edward L. 
Genn, shows the total of fees chargeable 
to Sankin to be $117,300.00. Counsel for 
Benn in answer to Sankin’s motion for 
an award of attorneys’ fees state that 
Benn “does not challenge: * * * 
able counsel for the plaintiff is not en- 
‘titled to the fee he claims.” Rather 
‘Benn argues that “the Court should let 
the parties pick up their own pieces, and 
pay their own expenses.” But in this 
case the pieces to be picked up were 


strewn about by Benn’s fraud as well as ° 


Garfield’s. And the expenses incurred 
by Sankin resulted from the fraud of 
both. However, Benn contends that to 
’ award through punitive damages an addi- 
tional sum for attorneys’ fees against 
him but not Garfield would be to appor- 
tion punitive damages; and that punitive 
damages may not be apportioned. 

There is a division among the several 
jurisdictions which have ruled on the 
matter of apportioning exemplary dam- 
ages where more than one defendant has 
been found guilty of malicious action in 
committing a tort. Some courts permit 
the awarding of such damage against one 


or more tort feasors and not against an-. 


other. Other Courts hold that there can 
be no such apportionment where several 
- defendants are sued jointly. See 62 
ALR. 239; 9 A.L.RSrd 695-702; 22 
Am.Jur.2d, Damages, § 262, pp. 356-357. 
No case of this Court or of the Court 
of Appeals for this Circuit which deals 


with this subject has been brought to my - 


attention and I have found none. How- 
ever, the Supreme Court in a case arising 
782 F.Supp.—36¥2 * 


that - 
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the femaneid worti: of one of three de- 
fendants was inadmissible where the li- 
beled plaintiff sought both compensatory 
and punitive damages. In that case the 
Court reversed as to two defendants and 
remanded for a new trial as to the re- 
maining defendant. And while the ques- 
tion of whether punitive damages could 
be apportioned was not directly before 
the Court, the opinion indicates that 
they could not be. Washington Gas 
Light Co. v. Lansden, 172 U.S. 534, 551- 
554, 19 S.Ct. 296, 43 L.Ed. 543 (1899). 


[44] No judgment will be entered in 
favor of Sankin and against Benn and 
6410 for attorneys’ fees in the form of 
punitive damages since none can be 
awarded against Garfield in view of his 
settlement with Sankin in March 1960. 
Sankin’s: motion for attorneys’ fees will 
be denied. ~ . 


[45,46] However, to refuse to grant 
attorneys’ fees is not to reject Sankin’s 
prayer for punitive damages. As has 
been indicated throughout this opinion, 
the conduct of Garfield, Benn and 5410 
has been unconscionable. It deserves 
punishment; such conduct must be de- 
terred. With an intent to accomplish 
those purposes I will award $30,000.00 


“punitive damages in favor of Sankin and 


against Garfield, Benn and 5410. There 
can be no doubt that punitive damages 
may be assessed against 5410 Connecti- 
cut Avenue Corporation. At the time 
of its grossly fraudulent conduct, along 
with that of Garfield and Benn, the lat- 
ter as its president and only stockholder, 
was “actually wielding the whole execu- - 
tive power” of 5410. Benn was thus so 
far representing the corporation and 
identified with it, that his wanton, ma- 
licious and oppressive intent, in doing 
the fraudulent acts in behalf of the cor- 
poration as well as of himself, is to be 
treated as the intent of the corporation 
itself. Lake Shore, etc. Railway Co. 
v. Prentice, 147 U.S. 101, 114, 13 S.Ct. 
261, 37 L.Ed. 97 (1893). 


[47] Sankin’s motion and prayer for 
punitive damages are granted in the sum 
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of $30,000.00 against defendants Gar- 
field, Benn and 5410. 


[48] A third motion before the 
Court is Sankin’s motion for costs and 
fees. This motion is premature. It sets 
forth certain amounts Sankin asserts he 
was obligated to pay. The motion pur- 
portedly supports in part some of those 
expenditures. However, it seeks a judg- 
ment for “* * * such further costs 
as may have been or may hereafter be 
incurred * * *.” 


Also Sankin’s motion for costs includes 
the $3,500.00 attorneys’ fees awarded 
The Riggs National Bank on March 14, 
1960. With those fees I have already 
dealt. 


Sankin’s motion for costs and fees 
will be denied without prejudice. At the 
appropriate time the matter of costs will 
be acted upon. See Rule 64(d), F.R.Civ. 
P., Perlman v. Feldmann, 116 F.Supp. 
102, 111 (D.Conn.1953); Hansen v. 
Bradley, 114 F.Supp. 382, 387 (D.Md. 
1953); Syracuse Broadcasting Corpora- 
tion v. Newhouse, 82 F.R.D. 29 (N.D. 
N.Y. 1963). See also Farmer v. Arabian 
American Oil Co., 379 U.S. 227, 85 S.Ct. 
411, 13 L.Ed.2d 248 (1964); Association 
of Western Railways v. Riss and Com- 
pany, 116 U.S.App.D.C. 63, 320 F.2d 785 
(1963). 


IX Permanent Injunction 


[49] Sankin in filing this action also 
sought injunctive relief. A preliminary 
injunction was entered on June 8, 1959, 
by the terms of which the defendants and . 
all persons 2? in active concert with them 
were restrained from selling, transfer- 
ring, pledging, disposing of, registering 
on the records of Garfield and Sankin, 
Inc. and Julius Sankin, Inc. or affecting 
in any way or manner the 6634 shares 
of stock in Julius Sankin, Inc. and 6634 
shares of stock in Julius Sankin, Inc. 
which Sankin had purchased from Gar- 
field on May 26, 1959. That preliminary 
injunction has .continued in effect. since 
it was issued. 


22. At the time the preliminary injunc- 
tion was issued Benn had been named as 
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This case having now been tried on its 
merits and this Court having decided it 
as set forth in this opinion, a permanent 
injunction will be made a part of the 
final judgment and decree. That in- 
junction will not only permanently con- 
tinue the restraints of the preliminary 
injunction, but it will also enjoin the 
defendants and all persons acting in 
concert with them from in any way inter- 
fering with or making claim to any 
interest in Garfield and Sankin, Inc. and 
Julius Sankin, Inc. 


SULPHUR TERMINALS COM- 
PANY, Inc. 
v. i 
PELICAN MARINE CAERIERS, INC. 
and the SS LOUISIANA 
BRIMSTONE. 
Civ. A. No, 66-45. 
United States District Court 


E. D. Louisiana, ~ 
New Orleans Division. 


March 1, 1968. 


Suit by wharf owner against vessel 
and against managing agent and operator 
of the vessel to recover for docking 


- damage done to piling cluster and wharf 


walkway. The District Court, Mitchell, 
J., held, inter alia, that presumption of 
negligence of defendant vessel, arising 
from fact that the vessel while dockit V4 
struck and damaged piling cluster and 


‘wharf walkway, was not rebutted by 


testimony of master, pilot, and various 
members of vessel’s crew to the effect 
that they simply did not remember any- 
thing particular about the docking itself 
and thus concluded that it had been 1 
normal one. 


Judgment accordingly. 


a defendant but the eT a 


Hunited States District Court 
for the District of Columbix 
Washington, D. C. 20001 


Chambers of 
William B. Jones 
United States District Judge January 24, 1968 


MEMORANDUM TO: COUNSEL 


RE: CIVIL ACTIONS 1493-59 and 4002-60 


Subsequent to the dissemination of the Court's 
opinion in Sankin v. 5410 Connecticut Avenue Corporation, 
et al., Civil Action 1493-59 and Benn v. Garfield, Civil 
Action 4002-60, a few typographical errors were discovered. 
The following is ‘a list of these errors and the corrections 
which have been made in the original opinion filed in the 
above consolidated cases: 


1. P.33 - line 1l, "to take" should be "taking" 
2. P.33 - footnote 5, line 5, after "referred" 
add "to" 
P.34 - line 24, "from those arguments" should 
be "from those agreements" 
P.37 - line 21, eliminate "honestly" 
P.38 - line 2, "200" should be "2000" 
P. 46- line 24, insert quotation marks before zee 
P.47 - line 9, insert a period and quotation marks 
after * * * 
£.59 - line 24, "1959" should be "1958" 
P.62 - line 27, "o first offer" should be 
“to first offer" 
P.84 - line 3, "fro" should be "for" 


db mae 
Richard A. 
Law Clerk to Judge Jones 


immerman 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


we Civil Action No. 149: 


5410 CONNECTICUT AVENUE 
CORPORATION, ET AL. 
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Civil Action No. 4002-60 


MEMORANDUM 

In this action the issue of damages, except peniciee 
damages, attorneys’ fees and costs, was submitted to a Special 
Master pursuant to Rule 53, Federal Rules of Civil procedure. 


That issue was a complicated and difficult one, including 


among other things the determination of the reasonable value 


as of May 26, 1959, of defendant Garfield's capital stock hold- 
ings in Garfield and Sankin, Inc. and Julius Sankin, Inc. “since 
that determination of that issue required evidentiary hearings, 
the Special Master had to be a person well versed in the law 
as well as having both knowledge and experience in the related 
fields of accounting and corporate finance. William J. Durkin, 
a member of the bar of this Court and a certified public aecount- 
ant of wide experience, was selected as the Special Maeter 
After conducting extensive hearings and Ra ererar 
making and filing his Report, Findings of Fact and conelusions 
of Law, Mr. Durkin filed his verified Report of Expenses and 
Petition for Compensation in Master's Hearing. Only the plain- 
tiff responded to that Report and Petition and he took no lexcep- 


tion to it. He only contended that the fees and expenses awarded 


the Special Master should be assessed against the defendants 
and not the plaintiff. 

The Special Master's verified Report of Expenses 
and Petition for Compensation sets forth in detail the ex- 
penses incurred by him and the time and effort devoted by him 
in the performance of his duties. I have examined that Report 
and Petition. Both the expenses incurred and the fee requested 
are reasonable. 

As the verified Report and Petition show the Special 
Master received deposits totaling Oe expenses in- 
curred totaled $3165.62, of which $2954.70 was expended for 
services of a reporter and copies of transcripts of the hear- 
ings before the Special Master. A balance of $834.38 remains. 

The Special Master conducted twenty-two days of hear- 
ings. There were 2,029 pages of transcript and 110 exhibits. 
In addition the Special Master heard and ruled on motions re- 
lated to the damage issue, engaged in legal research, reviewed 
the record. made before him and the record made before the Court 
on the liability issue, prepared preliminary findings of fact 
and conclusions of law and, after considering and acting upon 
objections to his preliminary findings and conclusions, prepared 
final findings of fact and conclusions of law. The total time 
devoted by the Special Master to the damage issue was 435 hours. 


He requests that he be compensated in the sum of $21,750.00 


based on a rate of $50.00 per hour. 


-7/ Five of the parties made deposits with the Special Master. 
The plaintiff and defendants Garfield and Benn each deposited 
$1000.00. Defendant 5410 Connecticut Avenue Corporation and 
intervenor-defendant Pardo made deposits of $500.00 each. 


The Special Master is well entitled to the compen- 
sation he claims. The complicated damage issue required the 
extensive hearings. The difficult legal and accounting questions 
could only be answered after extensive and careful research, 


study and consideration. The Special Master's Report, Find 


ings of Fact and Conclusions of Law evidence the excellent 
service he rendered in this case. I have adopted that report 

and those findings and conclusions except in one respect. as 

the opinion I am filing in this case shows, the one instance 
where I rejected the report, findings and conclusions was through 
no fault of the Special Master. When I referred the damage issue 
to him I included a claim asserted by Joseph Garfield against 
5410 Connecticut Avenue Corporation and James T. Benn for an ac- 
counting for monies taken by them. The Special Master stated 
such an account in his report, findings and conclusions. On re~ 
flection I have concluded that Garfield is not entitled eapanes 
relief because of the fraud which he, Benn and 5410 Connecticut 
Avenue Corporation perpetrated on the plaintiff. If Garfield 
had not participated in that fraud he would not have had a ‘claim 


for an accounting as he would not have suffered the loss of his 


monies. To grant him the accounting relief he seeks would violate 
the equitable clean hands doctrine. It was for that reason I re- 
jected the Special Master's accounting, finding and Concleeion 
which I had ordered him to make. | 
‘I will allow the Special Master $21,750.00 as compensa- 
tion. That award shall be assessed against all the Serendants 


and intervenor-defendants. The $834.38 balance remaining after 


the expenses incurred were deducted from the $4000.00 


deposits shall be retained by the Special Master as a credit 
2/ 
on the $21,750.00: fee. The balance of $20,915.62 shall be 


paid to the Special Master by the Clerk of the Court out of 
the funds to be deposited by the plaintiff in the Registry 

of the Court, which payment by the plaintiff is particularly 
dealt with in the! Court's opinion filed in this case. What- 
ever rights Garfield may have for contribution from the other 
defendants and intervenor-defendants toward the payment of 

the Special Master's compensation, he may assert in such 
manner as he sees fit. It was after all Garfield who initiated 


the action that resulted in the frauds found in this case. 


Edward L. Genn, Esq. 

514 Colorado Building 
Washington, D. C. 

Attorney for Plaintiff Sankin 


Vail W. Pischke, Esq. 

210 Little Falls Street 

Falls Church, Virginia 

Attorney for Defendant 5410 Connecticut 
Avemie Corporation and 
Intervenor-defendant Pardo 


William H.- Deck, Esq. 

425 - 13th Street, N. W. 

Washington, D. C. 

Attorney for Defendant James T. Benn 


2/ Such right as the plaintiff may have to a return of the 
$1000.00 deposited by him will be considered in connection with 
a motion for costs which he may hereafter file. 
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Benjamin W. Dulany, Esq. 

822 Southern Building 

Washington, D. C. 

Attorney for Defendants Joseph A. Garfield 
and Janet Garfield 


John A. Beck, Esq. 

Southern Building 

Washington, D. C. 

Attorney for Intervenor Defendants 
Whiting, Betoff, Winn and Aileen A. 
Link, Executrix of the Estate of 
Harry W. Link 


Joseph Pardo, Esq., Pro se 

609 City National Bank Building 
25 W. Flagler Street 

Miami, Florida 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ve Civil Action Ho. 1493-59 


5410 CONNECTICUT AVENUE 
CORPORATION, et al. 


JAMES T. BEMN 
v. Civil Action Mo. 4002-60 


JOSEPH AS GARFIELD 


ee ee ee ee ed 


JANET GARFIELD 


MOTION FOR NEW TO THE JUDGMENT 


Pursuant to Rule 59 of the Federal Rules of Civil Procedure, 


Defendant James ao Berm moves the Court to grant him a new trial on all 


or part of the issues in this action, to amend the judgment and to 
grant such other relief, es the Court shall deem appropriate on the 
grounds set forth in the Memorandum in Support filed herewith. 


WHEREFORE, it is prayed that the motion be granted. 


ee oe 


WILLIAM H. DECK 


JOHN GLANDON DAVIES 
Attorneys for Defendant Benn 
538 Pennsylvania Building 
Weshington, D. C. 

393-6877 


SEBTIVICATE OP SERVICE 


I hereby certify thet a copy of this Motion and the memorandum 
in 333 thereof was mailed to counsel of record and pro se parties 
this a day of January, 1968. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS SANKIN 


| 
ve Civil Action No. 1493-59 


5410 CONNECTICUT AVENUE 
CORPORATION ET AL. 


| 
JAMES T. BENN 


ve Civil Action No. 4002-60 


JOSEPH A. GARFIELD 


JANET GARFIELD 


MEMORANDUM IN SUPPORT OF DEFENDANT JAMES T. BENN'S 
MOTION FOR NEW TRIAL, TO AMEND THE JUDGMENT, AND 
FOR RELIEF 
The Opinion of the Court was ‘filed herein and judgment 
entered on January 18, 1968. The defendant James T. aon by 
this Motion would respectfully bring to the attention of | the 
Court certain matters which this defendant believes should induce 
the Court to exercise its powers under Rule 59 to grant a new 
trial on all or part of the issues, to open the judgment, to 
take additional testimony, to amend findings of fact and conclu- 


sions of law or make new findings and conclusions to alter or 


amend the judgment and direct the entry of a new judgment , as 


the Court deems appropriate in the exercise of its equity juris- 
diction. : 

The intent of this Memorandum is to acquaint the court 
with evidence-obtained since trial tending to show, contrary 


to the findings of the Court in its Opinion, (1) that Janet 


Garfield is not a credible witness, (2) that the unreturned 


JA 83 


136 


2 


$60,000 involved in Civil /Action Mo. 4002-60 was not returned 
to Benn on May 9, 195°, and (3) that the International Timber 
Corporation stock was of some considerable value in excess cf 
$10,000. 

A. Janet Garfield's Credibility. 

This Court has found that “according to the evidence 
in this case those three (Garfield, Janet Garfield and Benn) 
are the only persons in a position to know whether it was 
with fraudulent motivation that they planned and acted." 
Opinion p. 36. On the evidence before it, the Court has deter- 
mined that Garfield is worthy of belief and that Benn is not. 
This finding by the Court is made independent of the weight 
of Janet Garfield's testimony, but the Court does state that 


if there were any doubt "...whether (it) should credit Benn's 


testimony or that of Garfield's (it) would be compelled to 


resolve that doubt against Benn in view of the credence (it) 


places in Janet Garfield's testimony which is in direct conflict 
with Benn's." Opinion p. 38. 
Thus, it would appear that Janet Garfield's credibility 
has a considerable bearing on the Court's findings herein and 
if questioned, should induce the Court to re-examine its findings. 
There are attached hereto the following five (5) exhibits: 
(1) A statement of Janet Garfield in the form of an 
affidavit dated sometime in June 1967 which contradicts mech of 
her testimony on which the Court relies, the details of which 


are discussed infra. 
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(2) The affidavit of Charles A. Appel, Jr., a renowned 
handwriting expert, establishing the authenticity of the signa- 
ture of Janet Garfield on the statement. | 

(3) The affidavit of Louis Vernell, a member of the 
Plorida Bar, supporting the truth of Janet Garfield's statement. 

(4) The affidavit of william B. Roman also a menber of 
the Florida Bar, reciting how Benn established contact with 


Janet Garfield with a view to obtaining her statement; and 


(5) The affidavit of James T. Benn relating further 


circumstances regarding Janet Garfield's statement. | 
This defendant submits that the total effect of these 
affidavits, three (3) of which serve primarily to authenticate 
and verify the Janet Garfield statement, is to seriously under- 
mine the credibility of Janet Garfield's testimony in this case. 
Janet Garfield's statement begins with general recitals 
identifying her as a party in these consolidated actions and 
stating further that the testimony given by her as a witness 


was not fully in accord with all the facts then known, was 
sometimes erroneous and sometimes incomplete. She states further 
that some of the incomplete testimony was given under A 
fluence of her husband and in furtherance of his scheme a oust 


and force James T. Benn out of the ‘transaction and out of 5410 
Corporation. Statement of Janet Garfield, Page 1, unnumbered 
paragraphs } thru 4. In these general recitals she further 
states that her health is poor and that the possibility of having 


given incomplete and inaccurate testimony has caused her great 


cos 13% 


concern to a point where she is anxious to set the record 
straight. 

The specific items of her testimony which she is 
anxious to revise’ are set forth in numbered paragraphs 1 
through § in her statement. She begins in paragraph no. 1 by 
stating that as a result of the May 6-7, 1959, meeting in Miami 
between Joseph Garfield and Herman Mankes, Garfield decided 
to repudiate his transaction with Benn. This is in accord 
with the findings of the Court, but she proceeds further to 
state that this meeting influenced Garfield to aid Sankin in 
ousting Benn from the transaction and also prompted Sankin's 
request of 5410 Corporation to extend his purchase option through 
May 30, 1959. These additional facts, though not generally 


departing from the Court's findings, clearly establish the 


idea of 2 scheme developing between Sankin and Garfield, against 


Benn, at the suggestion of Mankes. 

In paragraph No. 2, Janet Garfield makes a statement 
directly contrary to her testimony before the Court in regard 
to the $1,000 check made out to Cash delivered by Garfield to 
Benn. Her testimony was that this was payment for the initial 
subscription to the stock of 5410 Corporation. In her state- 
ment she now says that the check was in fact cashed by Benn 
for currency which her husband needed. Though the Coareinas 
found for other ‘reasons that Garfield is not to be adjudged the 
owner of 5410 Corporation thereby rendering the $1,000 check 
issue moot in seme respects, the effect of this change in 
testimony has a direct bearing on eredibility. 
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Paragraph No. 3 sets forth that the file concerning 
the International Timber Corporation was turned over to Garfield 
on or about April 26, 1959. This is directly contrary to ithe 
finding of the Court that Garfield never heard about the Inter- 
national Timber Corporation prior to May 4, 1959. If this 
latest statement is correct Garfield had the file in his possession 
from April 26 and therefore had ample opportunity to investigate 
and determine the value of the Surinam timber concessions. 
by International Timber Corporation. 

In paragraph no. 4 Mrs. Garfield alludes to a fact 


is central to this case. ‘The Court has found that Benn had 


actual notice of Sankin's rights prior to the stock purchase 
by Benn - 5410 corporation from Garfield. This finding is based 
on a preliminary finding that the Garfields showed Benn the 


ae 
May 1, 1958, stockholders agreements on March 14, 1959. Accord— 


| 
ing to Mrs. Garfield's current statement Benn was not shown 
| 


nor was he told of the May 1, 1958 agreements. She states that 
it was not until April 21, 1959, that Benn was informed wy Sankin 
of the disproportionate voting between Garfield and sarin: 
Paragraph no. 5 primarily concerns the briefcase incident 
involved in Civil Action No. 4002-60 which will be discussed in 
detail hereinafter, but it is fair to note that it does not refer 
to the International Timber Corporation stock en retente being 
in the briefcase. | 


‘Paragraph no. 6 again suggests that there was close co- 


operation between Garfield and Sankin in the latter part 
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May 1959. Mrs. Garfield states that on May 27, 1959, she 
listened in on a telephone conversation between Sankin and 
Garfield concerning developments in Washington, D. C. in regard 
to Riggs wational Bank's refusal to deliver 66 2/3 shares of 
stock in each of ‘the two corporations involved. She states 

that in order to obtain a release of the stock from 5410 Cor- 
poration, Sankin ‘and Garfield devised the scheme of leaving a 
copy of the proposed recission agreement in draft form to 

be executed by Benn and Gerfield in a very conspicuous place 

go that Sankin could claim to have learned of the fraud only 

at that time (May 25, 1959). If this statement is true, Mrs. 
Garfield is testifying to a set of circumstances which totally 
alters the finding of the Court if for no other reason than it 
establishes conspiratorial cooperation between Sankin and Garfield 
and notice to Sankin of Garfield's dealings with Benn before 
Sankin's entering into the stock purchase with Garfield on May 26, 
1S$59. 

Paragraph no. 7 of her statement sets forth a lengthy 
denial of any improper relationship between Benn and Mrs. Garfield. 
She assigns as the reason for her willingness to testify. in such 
a manner, so obviously embarrassing to her, (1) that it was the 
only way to overcome the prejudice against her husband's testi- 
money which would naturally follow from his judicial admission 
that he perpetrated a fraud on Sankin and (2) that she was 


promised an assignment by Garfield of all his interest in the 


Garfield Apartment Building after the trial of the case. This 


aos S4/ 


| 
promise by Garfield is reiterated in the eighth and final | 
paragraph of her statement in which she appears to be praying 
the Court to vest the property in her. | 
Mrs. Garfield's statement clearly reveals great departures 

from her prior testimony and many findings of the Court. nis 
defendant does not contend that this statement has the for 


of testimony but urges that it is an admission by a party / 


the litigation of facts inconsistent with prior testimony 


as such, casts serious doubt on her credibility. The version 
of the story which emerges from her current statement is ean 
more similar to Benn'’s than to that advanced by the cartields 
at trial and adopted by the Court. : 

The circumstances surrounding the preparation and execu- 
tion of this statement by Janet Garfield are set forth in the 
affidavits of Vernell, Roman and Benn as follows: Sometime 
during May 1967 Roman, who is a member of the Florida Bar who 
has represented Benn on several occasions, met Janet Garfield 
by accident on a street in Miami. She stated that she was 
anxious to speak with Benn and repeatedly requested Benn's 
telephone number. Roman declined to give her the number even 
though she called him several times to repeat the request. After 


several such phone calls, Rowan agreed to listen to her story, 


and, thereafter, Roman contacted Benn. He told Benn that Janet 
Garfield was very anxious to spesk with him about what had 


happened with the trial in weshington, D. C., but Roman did 
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not describe to Benn any of the oral statements made to him 

by Janet Garfield. During the first part of June 1967, Benn 
telephoned her at the number she had given Roman, her sister's 
house, and was informed that she was at the Mt. Sinai Hospital, 
Miami Beach. Benn telephoned her at the hospital and during 
the conversation, which lasted the better part of an hour, 

she made the admissions set forth in her statement. The state- 
ment in the form of an affidavit was prepared by Benn on the 
basis of his recollection of the telephone conversation. The 
following evening he read over the telephone from Washington 
the written statement as prepared by him for her approval. She 
suggested changes, and this procedure continued over the next 
week, with Benn reading and rereading to her the statement as 
revised to reflect changes requested by her. It appears that 
she was in the hospital only 2 or 3 days, because most of the 
subsequent conversations were conducted from another telephone, 
which appeared to be a private residence. Pinally, she stated 
that the statement did reflect the true facts and suggested 
that Benn bring it to Miami so that she could read it and 

sign it. 


A meeting was arranged for June 27, 1967, and on that 


date Mrs. Garfield, Vernell, Roman and Benn met in Roman’s office 


at about five o'clock in the afternoon. vernell arrived shortly 
after the beginning of the meeting and upon his arrival Mrs. 
Garfield handed to him a copy of her statement saying as she 


44a so that she had read it and that the contents of her statement 


-9- #5 


were correct and reflected a true recital of the events and | 
circumstances therein related. Benn stated to all present chat 

he had prepared the statement es a result of information supplied 
to him in a series of telephone conversations with Mrs. Gortiel4. 
Discussion then took place concerning the effect the statement 
would have on Mrs. Garfield's divorce proceeding then pending 

in Miami in which Vernell represented Mrs. Garfield. thereafter, 
vernell made certain recommendations not divulged in his affidavit 
and the meeting then broke up, Mrs. Gerfield stating that she 
would drive Benn to the airport since she wished to discuss 
matter further with him. At this point the s tatement had | 
been signed. At the airport, Benn asked her to sign the st 


ment and she did. There was no Notary Public available at 


airport. 
Benn returned to Miami on June 29 or 30th with the inten- 
tion of having the signed statement verified. This second — 
ing also took place at Roman's office during which Vernell | 
requested time to examine the transcripts in these proceedings. 
Upon Benn's arrival at the airport, Mrs. Garfield mcaced Benn 
to give her the signed original of her statement, saying that 
she wished to show it again to Vernell, who did not at that 
time know that it had been signed. She stated further that 
after Vernell had seen it, it would be notarized. : 
conclusion of the meeting, Mrs. Garfield stated that the meeting 
lasted longer than she had anticipated and she was pressed for 


time and could not verify the statement at that time. she 
| 
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again drove Benn to the airport and stated to him that she 
would have the statement notarized and have it sent to him as 
soon as possible. 

The copy of her statement submitted herewith is a xerox 
copy made by Benn in Washington on his return from Miami after 
the June 27th meeting. It has been examined by Mr. Appel, 
whose qualifications speak for themselves, and he has asserted 
the authenticity of the signature. 

B. Janet Garfield's roubtful Credibility Also 

Extends to the Issues in Civil Action No. 4202-60. 

There is submitted herewith the deposition of Frederick 
Silver taken in the Tax Court as James T. Benn vs. C.I.R., Docket 
No. 235-66. ‘This Court has found that Janet Garfield returned 
all of the money [in the stolen briefcase and that Benn's claim 


that $60,000 was retained by the Garfield's is unsupported. 


Janet Garfield's ‘current statement reveals that she telephoned 


Silver on May 13, 1959, to urge him to induce Benn to reverse 
the transactions with her husband at which time the remaining 
$60,000 would be returned to him. According to Silver's deposi- 
tion 2/ Mrs. Garfield telephoned him in New York City on May 13, 
1959. She stated that she was trying to reach M r. Benn whom 
she thought was in New York City. When she learned from Silver 
that Benn was not there, she told him the following: that 

she contemplated marriage with Bent but that certain things 

had happened to complicate their relationship; that she had 


2/ The issue is! material to the Tax Court case because Benn 
claimed a $60,000 theft loss deduction on his 1959 return. 
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taken Benn's briefcase and hid it not intending to keep £t| 
to force Benn to return some papers that had something to do 
with a Washington Apartment House; that she found $120,000 | 


$100 bills in the briefcase and had later returned $60,000 


that amount and was retaining the remaining $60,000 together 

with some papers in the briefcase until Benn would return the 
papers to her and her husband. Silver was firm in his Reeoe 
tion that she stated that she was still retaining the 2602900 

at the time of her conversation with him on May 13, 1959. Clearly, 


there is a discrepancy between Silver's testimony and Janet 
Garfield's, since she testified, and the Court has found that 
all of the money was returned to Benn on May 9, 1959. 


Benn departed Miami in the early morning of May 13, 


in this action. If Silver's testimony is accepted,i¢ must 


that the Garfield's had the $60,000 in the late afternoon of 
| 


May 13, 1959, hours after Bean's departure from Miami. Ther 


is no evidence in this record to show any contact between Benn 


and the Garfields from May 13, 1959, until this Litigation. 


Further, there is no claim made that the $60,000 was returned 
| 

to Benn at any time other than May 9, 1959. Mrs. Garfield's 

current statement supports Silver's testimony in that she mak 


no reference to returning the briefcase on May 9, 1959. 


u 


Cc. ‘ i 

This Court has found that the erweial iodicater of fraud in the 
dealings between Benn and Garfield is the fect thet Garfield agreed to 
accept the Internaticns] Timber Company stock in full payment of $800,000.00 
in notes. Based on the fact that the sole asset of International Timber 
Company was an option to purchase for $10,000.00 on or before October 24, 
1961, one-half of all the stock ef Surinam American Timber Corporation, the 
Court has apparently! found that the International Timber stock had little 
or no value. During the trial Benn attempted to show, by documents excluded 
as hearsay, that Surinam American had the right direct from the Suringm 
government to develop valuable timber cencessions in Surinam and that the 
owner of International Timber would thus derive one-half of the benefits 
from the concessions. 

The Court has not had the benefit ef any admissible evidence 
bearing on the true value of the stock delivered to Garfield. That such 
evidence exists and might induce the Court to take sppropriate action under 
Rule 59 is indicated by the following. : 

During late January and February 1965, Criminal Action No. 785-64, 
known as United States v. Charles Darwin Brown and M. Thomas Kent, was tried 
before Judge Keech of this Court. Involwed in that case were the identical 
timber concessions et issue here. The principal witness in the Kent and 
Brown case was one Joe Harris who testified that he vas referring to con- 
cessions which "Benn exchanged for an interest in en aoe house. The 


owner of the apartmant house gave up the —groeneae The apartment house 


2 
owner 1s apparently bringing suit.” Tr. 1067-1071. Harris went on to 


say that the value of the timber concessions in his opinion was over two 


million dollers. Tr. 1330-1334. He testified that the value of the standing 


3/ References are to the transcript im Daited States v. Brown end Kent, 
Criminal Action No. 785-64. 
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timber could be as much as $4,661,000.00. Tr. 1255-1257. He stated thet 
en anaual prefit from the concessions of $175,000.00 was a low estimate. 
Tr. 1222-1224. A timber cruise er valuation, covering the timber in these 
concessions ané indicating their value was aduitted in evidence in the Kent 
and Brown case and wae also attached as an exhibit to this defendant's Motion 


for Leave to Present More Evidence heretofore filed in these proceedings. 


The Court is respectfully urged to examine this cruise in rman the 
4 
question of the value of the International Timber stock. 
There can be no doubt that this defendant made e poor showing at 
| 


trial in his attempt to prove the value ef the timber stock, but the Court 
is respectfully requested to take into account that he was a layman eppear- 
ing pro se in a complex multi-party action. The Harris testimony reveals 
that the timber concessions were no figpeat of Benn's imagination. They 


do exist and given the proper opportunity, it is submitted could be linked 


in these proceedings to the timber stock accepted by Garfield. Such a 
| 

showing would, {it would appear, put the entire case in en entirely different 

light. | 


This Court has aleo found that Garfield received only « stock 


power and not a stock certificate for 2,000 sheres of International 


Timber, This finding is based in part on the testimony of Janet Carfield 


to the effect that she sav euch a stoek certificate in Benn's briefcase 
during the time in which she was hiding it from him. Yor reasons given 
above, Janet Garfield's credibility can be called into question. 


4/ The time allotted under Rule 59 has net been sufficient for this 

defendant to reproduce all of the exhibits on which he relies, and 
it is hoped that the Court will not be inconvenienced by being asked to 
vefer beck to the exhibits filed with the earlier motion; all counsel | 
were served with that motion and should also heve aesess to the exhibits. 
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prt Ps YO | 
Yor the foregoing reasons, it is respectfully submitted thet 


the Court sheuld exercise its preregetive ender Rule 59 either to amend 
its findings en the basis ef the matters raised herein er to permit the 
taking of additional testimony te examine into the mattere subsitted here- 
with. In weighing its decision on this motion, and particularly in 
determining whet, if anything, could heve been done to develop these 
matters at trial, the Court is especially urged to bear in mind Benn'’s 


pro se appearance. 


WILLIAM 5. 


Atternsys for Defendant Benn 
$38 Pennsylvania Building 


Washington, D. C. 
393-6877 


AFFIDAVIT 


STATE OF FLORIDA) ae 
COUNTY OF DADE 


. Louis Vernell, being duly sworn, deposes and says that 


4s an Attorney at Law and licensed to practice in Florida with 


2 | 
offices at 407 Lincoln Road, Miami Beach, Florida; that on and 


prior to June 27, 1967 your affiant was the attorney of record 


ané aia in facs represent Mrs. Janet Garfield in the divorce 


suit filed by Joseph A. Garfield against Mrs. Janet Garfield 
styled as Joseph A. Garfield vs. Martha Jeanette Garficld a/k/a 
Janes G. Garfield a/k/a Janet Gaffield. Chancery No. 67-H758 in 
she Cireuit Court of the Eleventh Judicial Circutt in and for 

" Dede County, Fla. , 

That, pursuant to a previous arrangement made by Mrs, Gar- 
field, a meeting was held at the: law offices of William B, Roman 
Esquire, 435 Pan American Building, Miami, Florida on June 27, 
1967 at or about 5:00 PM and those present were: 


‘ Mrs, Janet Garfield 


Affiant Louis Vernell, as Attorney for Mrs. Garfield 
; 


Mr. James T. Benn : | 


William B. Roman, Esquire, as Attorney for Mr. Benn 
™at your affiant, being unavoidably detained, arrived 


shortly after the time prescribed for the commencement of the 
| 


meeting. 4 | 
That upon your affiant's arrival, Mrs. Janet Garfield intro 
duced vr. James T. Benn to affiant and following the formalities 
or taerocncesone Mrs. Garfield handed over to your affiant a 
typewritten statement in the form of an affidavit, the contents 
of watch relaced to a certain transaction concerning the Garfie? 
Anertment Luilding in Washington, D.C. and other miscellaneous 


events thet took place by and between tne various parties named 


’ | 
in the penéing litigation in the United States Districs Court in 


YWashingson, D.C. 
Mes. Garfield stated when she handed such document to afii- 


wit thet che had already read the same and that the convones of 


| 
w.on isecement were correct and that the same reSlesteé & vome 


reettal of the events and circumstances therein relate..) 4 copy 


hereto and made a part of this affidavit. 
It was further stated by Mr. Benn and in the presence of 
Mrs. Garfield on such occasion that he had previously prepared 
_ the statement for execution by Mrs. Garfield after, and as 2 
result of information supplied to him by Mrs. Garfilec in a 
series of telephone conversations had between Mrs. Garfield and 
himself. 

That a discussion thereupon ensued as what effect the sign- 
ing of such statement by Mrs. Garfield would have upon her pend- 
ing divorce litigation and also what extent her own claims of 
interest in the Garfield Apartment Building in Washington would 
be effected. 

Your affiant rendered such advice and recommendations to 

“Mrs. Carfield as his own judgment and opinion dictated. Mrs. 
Garfield thereupon stated that she would further discuss the 


matter with Mr. Benn and that she intended to drive him to the 


airport at which time your affiant left the parties present. 


U 


Louis Verne 


Subscribed and Sworn to before me this 26 day of August, 
1967. 


My Commission Expires: 
NOTARY PUBLIC STATE of FLORIDA nt LARGE 
MY COMRISSION EXPIRES JUNE 27, 1968 
BONDED THAOUGH FRED w. DIKeTELMORST 


The undersigned hereby certifies that he was personally 
in attendance at the aforedescribed meeting and that 
the statements and observations made by Louis Vernell in 
the foregoing affidavit contain a correct and true 
recital of the events and happenings which occurred a’ 
such meeting. 


AFFIDAVIT 


- STATE OF FLORIDA 
COUNTY OF DADE 5 | 


BEFORE ME, the undersigned authority, personally appeared 
WILLIAM B. ROMAN, who first being duly sworn, deposes and says: 
That in the latter part of May, 1967 your Affiant ran into 
JANET GARFIELD at Burdine's Department Store; that at that time' . 
the said JANET GARFIELD advised yar Affiant that she was having 


domestic trouble; that her husband, JOSEPH GARFIELD, had filed a 
divorce suit against her and that he had accused her of having 
committed adultery with JAMES T. BENN; that at that time the said 
JANET GARFIELD requested your Affiant to get in touch with the 
said JAMES T. BENN to see if he could assist her in any manner 
in her present difficulties; that the said JANET GARFIELD at 
that time wrote down a phone number where she could be reached 
on a slip of paper and gave it to your Affiant; that thereafter, 
Affiant during a telephone conversation with the said JAMES iT 
BENN communicated the request of the said JANET GARFIELD to the 
said JAMES T, BENN and gave him the telephone number which had 
been given to your Affiant by the said JANET GARFIELD. 
FURTHER AFFIANT sayeth not... 


SWORN TO and subscribed before me 
at Miami, said ES and State, 
this oJ" day (GO 


Zl. CZ th a 4 Pn: 


OF Aa Fa a “ 
NOTARY PUBLIC, p FLORLDA 


My commission expires: 


HOTARY PUBLIC, STATE of FLORIDA at LARGE 
MY COM:AISSION EXPIRES AUG. 2, 1969 
AONOKD THNOUGH 9 HED W. OESTELNORET 


AFFIDAVIT OF JAMES T, BENS 
District of Columbia ) 

) 
City of Washington ) 

James T. Benn, being duly sworn, deposes and says: 

That, during the first week in June 1967, William B. Roman, 
Miami attorney ‘contacted your affiant and gave to him Janet 
Garfield's telephone number and that she was anxious to inform 
me of what actually transpired between Joseph Garfield, Julius 


Sankin and herself all relating to this pending action; 


That, Your affiant did phone Janet Garfield and as a result 
of a series of telephone conversations your affiant on June 27, 
1967, met Janet Garfield and her attorney Louis Vernell at 


the law offices of William D. Roman, Esq.3 


Tha t, prior to June 27, 1967, Mrs. Garfield stated to your 


affiant during! a series of telephone conversations that the 


testimony she gave before this Court is not only incorrect, 


incomplete and misconstrued; 


That, Your affiant during the numerous telephone conversations 
with her asked Mrs. Garfield if she would give a signed state- 
ment with respect to her testimony given before this Court in 
Civil Action Nos. 1493-59 and 4002-60, Mrs. Garfield stated 


that she would sign such a statement; 


That, Your affiant after reading to Mrs. Garfield her previous 


statements made over the telephone and after she had corrected 


the language she desired to use in her statement your affi 
prepared such a statement in the form of an affidavit in 


accordance with the facts and the events that had occurred , 


according to Mrs. Garfield in connection with the issues 
involved in this pending action. Your affiant had such prepared 
iF 


statement with him when he arrived in Miami on June 27, 1967, 


That, in the presence of Mr. Vernell, Mr. Roman and your affiant 
Mrs. Garfield admitted that the statement set forth a true | 
recital of the events and circumstances surrounding the transaction 
that Joseph Garfield and 5410 Connectitut Corporation entered 

into and the events and circumstances engaged in by Mr. Garfield 
and his cousin Julius Sankin including Mr. Garfield's mmole. 


and Mr. Sankin's Father-in -—Law, Herman Mankes; 


That, the said meeting got under way at approximately 5 p.m, 
“ t 
and lasted approximately six hours and thereafter Mrs. Garfield 


| 
stated that she would further discuss the subject matter while 


driving your affiant to the airport; | 


that, Mrs. Garfield accompanied by your client arrived at the 
airport shortly after the meeting closed and while seated in 
their automobile Mrs. Garfield signed the said statement after 


having again re-read it. Your affiant attempted to find a 


| 
oy 
se T. Benn 


Subscribed and sworn to before me/this 29th day of January 1968. 


Notary Public but none was availabl 


My Commission -Expires: 


My Commission Expises Nov. 14, 1971 


STATE OF Pa 8: 
COUNTY OF DADE 

Louis Vernell, being duly sworn, deposes and says that he 
is an Attorney at Law and licensed to practice in Florida with 
offices at 407 Lincoln Road, Miami Beach, Florida; that on and 
prior to June 27, 1967 your affiant was the attorney of record 
and did in fact represent Mrs. Janet Garfield in the divorce 
suit filed by Joseph A. Garfield against Mrs. Janet Garfield 
styled as Joseph A. Garfield vs. Martha Jeanette Garfield a/k/a 
Janet G. Garfield 
the Circuit Court of the Eleventh Judicial Circuit in and for 
Dade County, Fla. 

That, pursuant to a previous arrangement made by Mrs. Gare 
field, a meeting was held at the law offices of William B. Roman 
Esquire, 435 Pan American Building, Miami, Florida on June 27, 
1967 at or about 5:00 PM and those present were: 

Mrs, Janet Garfield 

Affiant Louis Vernell, as Attorney for Mrs. Garfield 

Mr. James T. Benn 

William B. Roman, Esquire, as Attorney for Mr. Benn 
That your affiant, being unavoidably detained, arrived 


shortly after the time prescribed for the commencement of the 


meeting. 

That upon your affiant's arrival, Mrs. Janet Garfield intro 
duced Mr. James T. Benn to affiant and following the formalities 
of introduction, Mrs. Garfield handed over to your affiant a 
typewritten statement in the form of an affidavit, the contents 
of which related to a certain transaction concerning the Garfield 
Apartment Building in Washington, D.C. and other miscellaneous 
events that took place by and between the various parties named 
in the pending litigation in the United States District Court in 
Washington, D.C. 

Mrs, Garfield stated when she handed such document to affi- 
ant that she had already read the same and that the contents of 
", such statement were correct and that the same reflected a true 
‘recital of the events and circumstances therein related. A copy 


of such statement as so approved by Mrs. Garfield being attached 


| 
hereto and made a part of this affidavit. ISS 
It was further stated by Mr. Benn and in the presence of 
Mrs. Garfield on such occasion that he had previously prepared 
the statement for execution by Mrs. Garfield after, and as a 
result of information supplied to him by Mrs. Garfiled in a 
series of telephone conversations had between Mrs. Garfield and 
himself. | 


“ | 
That a discussion thereupon ensued as what effect the sign- 


ing of such statement by Mrs. Garfield would have upon her pend- 
ing divorce litigation and also what extent her own clains of 
interest in the Garfield Apartment Buillding in Washington would 
be affected. 

Your affiant rendered such advice and recommendations to 
Mrs. Garfield as his own judgment and opinion dictated. Mrs. 
Garfleld thereupon stated that she would further discuss the 
matter with Mr. Benn and that she intended to drive him to the 
airport at which time your affiant left the parties present. 


\ 


Subscribed and Sworn to before me this <6 day of August, 


1967. 


My Commission Expires; 


NOTARY PUBLIC STATE of FLORIDA et LARGE 
MY COMMISSION EXPIRES JUNE 27, 1963 


BONDED THROUGH FRED W, DIESTELHORST 
— 


47612 A 


Oaenoaey : 
STATE OF ae 
1. E. BL LEATHERMAN, Clerk of the Circuit Court of the Eleventh Joist Cova of Dede, and 
Florida, the same being « Court of Record of i that 


the signature of such Notary Public with « specimen of hd.d-rignature on file in 


foregoing original Certificate is genuine. : y ie 
Se L FURTHER CERTIFY that I have compared the of the-seal affixed thercto wi a specimen impression 


jeapressiens! i be ine. i 

sttice ed Tahiy believe the impression of such seal wpon the original CertiGcate 1 MCN li d » bl, 
| 
} 


i cial seal thi 
have hereunto set my hand and affixed my off 
IN WITNESS WHEREOF, I meet ; 
Clerk Circuit 


STATE CF FLORIDA 
COUNTY OF DADE } aes 


ee pect 
stoic noni Grin al De ean na é 
Uist ott Staten! DesteielOsereicorteuelsineciovior Guiamtalerrindine rasan 
vB. S410 Connecticut Ave. Corporation, et al, CA. No. 1493-59, and Benn vs. 


Joseph A. Garfield and Janet Garfield, CA. No. 4002-60. 


Your Affiant appeared as a party and witness in said actions, at which . 
time your Affiant gave certain incomplete testimony not fully in accord vith all 
the facts then known and this has been a matter of great worry and concern to 


! your Affiant since the giving of said testimony has affected her then already > 
poor health. 


Your Affiant 1s now desirous of setting the record straight by formally: 
" @isclosing the true and complete facts about vhich she hes personal kovledge vith “’ 
_Yegards to. the following, eitharivyithenibeing persone? iyi present lantihaxing 
observed or heard what transpired or personally participated, to the end that 
her erroneous and incomplete testimony at the trial of said case shall be 
corrected and her conscience thereby relieved of the burden. 


The misconstrued testimony, and incomplete testimony given by your “:~:. 
Affiant was done ati the demand and under coercion of her husband. She vent — 


along vith her husband's scheme and some of the testimony already given 1s part : 
of that scheme. Pralochanstuasttclaoiuatevertussrsscssasryitolonsttentitarcel 
Jemes T. Benn out of the entire transaction and also from 5410 Connecticut 
Avenue Corporation. : 


1) ‘he incomplete testimony with respect to; 


THE JOSEPH A. GARPIELD--HERMAN MANKES CONFERENCES OW . 
MAY 6-7, 19593 THE DECISION RESULTING THEREFROM AND 
JULIUS SANKIN'S KNOWLEDGE THEREOF AS OF MAY 8, 1959. 


My husbend and Mr. Mankes met on May 6-7, 1959 in Miemi. Asa result thereof, 
my husband agreed to reputiate his transactions vith Mr. Benn and 5410 Corporation, 
_ and to collaborate vith and, aid Mr. Sankin in the ousting and forcing Mr. Benn 
out of the transactions and 5410 Corporation. Mr. Sankin was contacted by telephone 
. and a8 a result thereof Mr. Sankin requested and received from 5410 Corporation, an 
extension of his 30-day purchase-option through May 30, 1959. Your Affiant 

- listened in on a telephone extension in her bedroom while Mr. Mankes and ny 


a SS ee 1959. | 


2) The A testimony vith respect to; 


JOSEPH A. GARFIELD 'S $2,000.00 CHECK DATED APRIL 20, 1959 
AND THE ENCASHMENT THEREOF BY JAMES T. BENN ON SAME DATE. 


aA a ee Wy 
mew that Mr. Benn carried a large amount of cash vith him. My husbend made out 


a check for $1,000.00 end handed it to Mr. Benn and Mr. Benn in turn gave my 


husband ten (10) one hundred ($100) dollar bills. Mr. Benn asked my husbend to 
endorse the check acknowledging receipt of $1,000.00--my husband acknowledged 


receipt of said cash by signing on the back of said check. 


3) ‘The incomplete testimony with respect to; 


MR. BENN DELIVERED THE SURINAM TIMBER CONCESSIONS FILE © 
TO MR. GARFIELD ON OR ABOUT APRIL 26, 1959; THIS FILE. 
WAS RETAINED BY MY HUSBAND AND NOT RETURNED TO MR. BENN, 


Ww husband. became visibly upset when Mr. Benn informed him that Mr. Senkin| 
accused my husband of receiving one-half or $37,500.00 of the $75,000.00 
Mr. Sankin withdrew from the corporate bank account on April 21,° 1959. y 


husband stated that he wanted out of the vhole involvement with Mr. Senkin |and - 


: ’. requested Mr. Benn to conclude the transactions vith him as #00n es possible. : 
_ After some discussion, Mr. Benn left our home and returned several hours later 
end landed my husband, in the presence of your Affiant, a large, thick manila : 
file folder vitch contained the papers relating to the Surinen Timber Concession. 


YR. GARFIELD DID HOT SHOW MR. BENN THE MAY 1, 1958 
STOCKHOIDER AGREEMENTS NOR WAS HE TOLD ABOUT THEM, 


| 
4) The incomplete testimony vith respect tos | 
| 
| 
a Se 
” Stockholders* Agreements. My bnsbaod told He. Deon, in my presence, thet be 
god Me, Sentin hata verbal agreement to extend each to the other a 30-day 
purchase-option. Tie vas reduced to writing and signed by both my husbend and 
. Mr. Benn. Mr. Sankin, in my presence, on May 21, 1959, informed Mr, Benn, | for S 
the first tine, thet he had an agreement vith Iti. Garfield about the ais- 


proportionate voting of the stock. Mr. Benn informed Mr. Sankin that he 
“Yew nothing about it. 


5) The incomplete testimony with respect to; 
MR, GARFIELD PARTICIPATED IN THE TAKING OF MR. BENN*S BRIEFCASE. 


Mr, Benn arrived on May 9, 1959 at our residence in Coral Oebles, Florida, as an 


invited guest. The briefcase vas primarily teken for the purpose of depriving 
Mr. Benn of all his documents in connection with the transactions entered into 
with my husband. Your Affiant did, however, find cash in.the briefcase vhich was 
not expected. Your Affiant fully intended that the cash should be returned, but 
my husband refused to return it to Mr. Benn. Included among the documents found 
in the briefcase vere seven or eight promissory notes totalling $208,000.00 mae 
by Garfield and Sankin, Inc., Julius Senkin, Inc. and Julius Senkin individually. 
The notes were payable to the order of my husband and were endorsed by him in 
blank. When 4t became clear to both my husband and your Affiant that the with- 
holding of Mr. Benn's briefcase vould not induce Mr. Benn to reverse the 
transection, my husband instructed your Affiant on May 23, 1959 to telephone *- 3 
Me. Silver in New York City. After telling Mr. Silver the history of the incident, . -- 
“the taking of Mr. Benn's briefcase, your Affient requested Mr. Silver to intervene 
and prevail upon Mr. Benn to reverse or rescind the whole transaction and in 
exchange therefor Mr. Benn would receive the remaining $60,000.00 of the cash in 
the briefcase. My husband pre-planned and, your Affiant joined in the taking of 
Mr, Bemn's briefcase after he(Mr. Garfield) agreed vith Mr. Menkes and Mr. Sankin 
on Mey 6-7, and on May 8, 1959 respectfully. 


6) ‘The incomplete testimony with respect to; 

BEDROOM WHILE HER HUSBAND RECEIVED A TELEPHONE CALL 

FROM MR. SANKIN DURING THE EVENING OF MAY 26-27, 1959. : : 
During the late evening on or about May 27, 1959 Mr. Senkin teleptioned my husband 
while your Affiant listened in on the conversation on a telephone extension in 
her bedroom and she heard Mr. Sankin review with Mr. Garfield the story about 
the Riggs National Benk refusal to give up or transfer to Mr. Sankin the shares 
of stock held by the Bank in Escrow because 5410 Connecticut Ave.,Corporation 
owned. the shares of stock according to the writings in possession of the Riggs - 
Bank. Mr. Sankin/inquired if it were possible to get a release of the stock 
from 5410 Connecticut Ave., Corporation and my husband expressed no hope in 
doing so. Mr. Sankin told my husband that he, as agreed, would do anything to 
get the shares of stock and place them into the hands of my husband. Mr. Sankin 
asked my husbend to meet him in Washington, D.C. and to bring with him a copy of 
the recission agreement that was prepared for Mr. Benn's signature. Mr. Sankin 


instructed my husband to place the said recission agreement on the desk, in a 
very conspicuous place, in orter thet Mr. Senkin could easily notice 1 vhile 
several persons would be available or nearby as witnesses. Mr. Senkin stated 
to my husband that he would pretend that he learned then, at their next p: 
meeting, for the first time the contents of the recission agreement. Mr.) 
cautioned my husbend not to reveal to anyone thet Mr. Senkin already hed, 
‘his possession, a copy of the said unsigned recission agreement. 


7) The incomplete testimony with respect to; 


THE NONEXISTENT PERSONAL RELATIONSHIP BETWEEN YOUR AFFIANE AND 
MR. BENN AND HER UNFORTUNATE CHOICE OF WORDS WERE MISCONSTRUED 
IS WELL KNOWN TO YOUR AFFIANT AND HER HUSBAND. ‘THIS ISSUE WAS 
CREATED 70 OFFSET THE DISADVANTAGES CHRIS _SUDICTAL ADMISSION. 


The sole purpose for introducing this: fictitious personal relationship a this a : eat .’ 


case between your Affiant and Mr. Benn is because my husband admitted in open ane 


~~ Court, before Honorable Judge Pine, United States District Court for the District - 


of Columbia on June 5, 1959, that his actions vere fraudulant end that ny 


husband schemed to deprive and defraud Mr. Sankin of his rights under te May:l, .. ~ 


"1958 Stockholder Agreements. My husband informed your Affient that decause 


" “tool Riggs Natiocad Bae eeteced te cnieaneo oe eet ee ae 


| 
stock issued by each of the two corporations, Garfield and Sankin, Inc. and 


Julius Senkin, Ines, thet he (ny husbend) vould have to confess to the Court 
' that he perpetrated a fraud against Mr. Sankia in onter to influence the Court 
to issue the injunction, thereby making Mr. Senkin an innocent party who hes 
a ee 
“Imoviedge of the agreenent reached between my husband and Mr. Menkes 8 of 
May 8, 1959 and everything my husband did thereafter.’ Because of my husband's 
said confession it becane necessary to ent the Court's sympaty and to ze- ; 
habilitate my husband before the Court is really why “this fictitious, sous 
was introduced. sever several days of Qtacuasion my Mahan prevatled over 
your Affiant ent induced your Afftamt.to agree to testify against Mer. Ben tn 
such a vay as to influence the Court to believe that an illicit relationship had. 
existed between your Affiant end Mr. Benn. Your Afftant agreed to so testify 
end my husbend promieed that in exchange for such testimony he vould assign : 
to your Affiant all of his interests in end to the Garfield Apartment Building, . 


- | 
5410 Connecticut Ave. N.W., Washington D.C. which he voluntarily reaffirmed 


| 
after the trial of this case. WY ae SE A SS 


_ relations between your Atfiant and James T. Benn, nevertheless, your Atttent 


“areod with her husband to claim an illicit relationship had existed Detveen 
2 = 


760 
your Affient end Me. Benn and, even a proposal of marriage, al2. of vhich vas 
not true as doth your Affient and her husband well kmev, but was stated to be 
true solely for the’ purpose of getting the sympathy of the Court for my husband. 
At all tines, since! my husbend first introduced your Affiant to Mr. Benn he 
has deen courteous,’ considerate and respectful as vould be usual between a 
gentleman and a lady and nothing beyond that. When your Affient used the vord 
Yamour” in her testimony she did not intend to convey any idea of an improper 
or ilitett relationship but her testimony -has been so construed, where in fact 
no wrongdoing or improper relationship ever existed between your Affient and 
Mr. Benn and my husband well imew that none ever existed. This device was 
used in order to get the Court's sympathy because of the disadvantage 
Mr. Garfield was placed when it became necessary for him to admit his alleged 
attempt to defraud Mr. Senkin solely because the Riggs National Bank on Mey 27, 
1959, refused to deliver the escrowed stock to Mr. Sankin for my husband. 


8) ‘The incomplete testimony with respect to; 
MR. GARFIELD REAFFIRMED HIS PROMISE ON DECEMBER 25, 1964 
TO CONVEY TO YOUR AFFIANT ALL OF HIS RIGHTS, TITLE AND 
INTERESTS IN AND TO MY HUSBAND'S SHARE IN THE GARFIELD 
; et APAREMINT BUILDING, INCLUDING ALL PROCEEDS AND BENEFITS, 
Tit rece a YOUR AFFIANT RESPECIFULLY REQUESTS THAT SUCH BE DECREED 
Romesh ne BY THIS COURT AND SAME VESTED IN THE NAME JANET GARFIELD. 
My kusbdend. promised to convey to your Affiant all of his rights and interests 
an and to the Garfield Apartment Building on or about May 8, 1959. He ree 
affirmed this many times thereafter and also reaffirmed again his promise on os 
Christmas Dey, December 25, 1964, after your Affient'’s testimony before the Court. 
ALL of Mr. Carfieli's rights and interests and all proceeds and benefits belongs 


to your Affient ond this Court is respectfully prayed to vest same in your Affient. 


Before me personally appeared Jenet Garfield, known to me, who 


Subserzved. and Swore that the foregoing five pages of Affidavit was done freely 
end, voluntarily, and acknowledged to me this Act and Deed this _ day 

of June, 1967. 

My Commission expires: 


WASHINGTON 
DISTRICT OF COLUMBIA 


+ AFFIDAVIT REPORT 

+> 

+ OF 
HANDWRITING EXAMINATION 


he undersigned affient 18 CHARLES ANDREW APPEL, JR 


3383 Stephenson Place, Northwest, Washington, D.C. where | 


maintains a laboratory and engages in the profession of 
Document Analysis, by which is meant the examination of handwritin 
for evidence identifying the writer, examination of typewriting 
to identify the typewriter, and related analysis of paver and — 
ink, pens and other writing instruments for evidence of authentict 
He is licensed by the District of Columbia in this 
profession as Document Examiner at this address which he has perfo 


since 1948 under private contract when he retired with honors fron 
the position of Principal Examiner of the Laboratory of the 
Federal Bureau of Investigation, having occupied this position 
since before the formal opening of the F.B.I. Laboratory in 1932, 
He became qualified for this work while employed as 
Special Agent of the Federal Bureau of Investigation since 1924, 
by studying the literature on the subject, performing research 
experiments, attending lectures by qualified experts such as 
J. Fordyce Woods at Northwestern University, Albert 8. Osborn 
of New York and Dr. Wilmer Souder of the National Bureau of 
Standards, Washington, D.C., and acting as apprentice, that is : 
examining cases which were later submitted to qualified examiners 
until skill was acquired when he was assigned to make e 
for the F.Bele, 
He has been admitted to testify as qualified in each of the 
United States except Hawaii in Puerto Rico and Pakistan, 
and by deposition in Napoleonic Law countries such as exist in 
Europe and South America, and in special courts, consissions, and 
hearings of Congress, | 
Additional details of his qualifications = given ina 
summary incorporated herein as page 2, 


TELEPHONE MARY C. APPEL. 
Emerson 3-0233 ASSOCIATE 
AREA CODE 202 

CHARLES A. APPEL, JR. 
DOCUMENT EXAMINER 
3303 STEPHENSON PLACE. N. Ww. 
WASHINGTON, O. C. 20015 


QUALIFICATIONS AS DOCUMENT EXAMINER. 
Full Names Charles Andrew Apvel, Junior 


Occupations: Examiner of questioned documents in civil cases, 
which includes the identification of handwriting, typewriting 
end other mechanical impressions, analysis of paper, ink, 
and writing materials: determination of authenticity. 


Training, general: Graduated with degree LLB Georgetown University 
Law School 1922. Admitted to Bar District of Columbia 1922 
and to U.S. Supreme Court 1929, JD derree 1947 (Retroactive) 


Training, special: Appointed Special Agent, Federal Bureau of 
Investigation in 1924, Began study of Questioned Documents 
about 1930 studying the literature, attending lectures of 
quelified examiners such as J. Fordyce Wood at Northwestern 
University, Chicago; Albert S. Osborn of New York, Dr. 
Wilmer Souder, National Bureau of Standards, Washington. 
Conducted research experiments and studied cases later 
examiner by qualified examiners until skill developed. 


Qualified experience: Principal Examiner FBI Laboratory from 
formal opening in 1932 until retired, end of 1948. Then 
continued the work to present as private examiner. Lecturéd 
to schools for Special Agents and investigators, to 
apprentice document examiners and to National Police 
Academy, to Local voiice Schools; prepared texts used in 
P.BoI. work. 


Testimony: Hes testified in each of the United States except 
Nawail, and in ruerto Rico and Pakistan in person in State 
Federal and Military Courts and before Congressional 
Committees, U.S. Commissions, Special Courts, and by 
deposition in Napoleonic Law countries such as France 
and South America. 


Cases 

R. Hauptmann, Kidnaping, Bronx, New Yors 

Manny Strewl et al, Kidnaping, Binhampton, N.Y. 

Duquesne German Espionage Conspiracy, New York 

Ludwig German Espionage Consotracy, New Yor« 

So-called Pendergast Zlection Frauds cases, Kansas City 

Velva Lee Dickinson Japanese Espionage, New Yor 

TWA ve Howard Hughes et al, New York 

Banes ve Lee, San Juan, PR. 

Aristotle Onassis v. Saudi Arabia suit Paris, Fr. 

Gurmani ve Suleri trial at Lahore, Pakistan (Kashmir Accessic 

Vincent Astor, Harry FPublicker, Gertrude Lare, K. Roth 
Hary Townsend, W. Moody - typical will cases 

Individual cases submitted by Judges to act as Court Expert 
under new rules in D.C., Norfolk, Baltimore 


There was submitted to him.by Mr. James T. Benn the 
following exhibits for examinations icoptess attached hereto) 


1. Affidavit of Janet Garfield day of June, 1967 
2. Examples of signatures of Janet Garfield on; 
Def. Ex. G 4/8/59, Agreement dated Mar. 14,1959 
Benn Doe ae Ex.43 Exchange Agreement 5/4/59 
w &h Receipt for Stock Cert. 
" " « 45 Joint letter of Authorization. 


The purpose of the examination was to ascertain if there 
4s evidence in the signature “Janet Garfield” on item 1 ithat this 
was or was not executed by Janet Garfield, writer of the example 


signatures on the item 2 documents, 


A study was made of the example signatures to become : 


familiar with the writing motion habits of Janet Garfield. In this 
analysis copies of the designs caused by writing motor were made 
in the analysis notes to record peculiarities and make sure each 
feature was perceived end understood as to stenificonces A similar 
study was then made of the questioned signature on item 45 copies 
being again made of design peculiarities in analysis notes, 

It was found that. Janet Garfield writes at speed with 


| 
automatic pen movements modifying conventional copy book letter 
rae 


designs because of individuality in coordination. Thus her signa 
design pattern is distinctive and individual.. ; | 

The questioned signature was found to have the sane design 
pattern as that present in the examples so that if it were removed 
from the document and mingled with examples it would ce stand 
out because of design differences. It 1s within the Limits of 
natural variations occurring in the examples. 

It is vossible for one person to simulate the signature 
of another within the resemblance in this case, by one of two 
methods; tracing, in which faint guide lines or images of some 
authentic signature are traced over, or by writing with freehand 


pen motions while looking at an suthentic signature, copying Ceslenk, 
y | 


In tracing it is necessary to move the pen slowly in 
drawing motions rather than writing, which causes to apperr in 
the resulting signature lines, irregularities introduced by the 
drawing motions. “Tremor of forgery" is one type of such 
irregularities being a sideways deviation of the pen not from 
trembling as the name might suggest, but from the slow forward 
pressure. To make lines which are smooth the pen point must 
travel forward beyond drawing speed. This is a well kmown effect 
illustrated by the need to make fast sweeping curves in creating 
a freehand circle. 

Sometimes in creating a forgery by tracing the line 
irregularities are obvious in comparison to authentic signatures 
and this causes the forger to experiment, so finding a need to 
speed up. He therefor reverts to freehand writing movements 
(sometimes over the guide lines). When simulating by. freehand 
writing movements it is impossible to completely suppress the mot 
habits of the forger. This causes the smaller motion forms to 
resemble normal shapes of the forger more than those of the 
authentic signature being copied. 

Accordingly the writing lines of the item 1 signature 
were studied under magnification seeking signs of line 
irregularities of the type described because of tracing or 
differences in the smaller designs caused by motion habits of 
the person who 4mpressed the questioned signature. 

It was found that such irregularities as occur in the 
item 1 signature are of the kind introduced by the ball point pen 
as pressure varies from point to point in designs. This 
instrument is so delicate in responding to slight chances during 
writing that it leaves obvious irregularities as the writer 
follows automatic motions, for instance at the top left of "1" 


when the direction of motion is changed. In examples there were 


found similar irregularities of this kind, as those found in the 


JA 112 


questioned signature, located at the same positions. Variations 

in line widths ocour also in the same positions in the questioned 

signature as they occur in examples. 
(The above 1s not to be understood as a conclusion by the 

examiner that the writer of the questioned signature eer ball 

point pen, the reference to this pen was mentioned only because 

a demonstration of this effect is most easily seen using that pen. 


Similar irregularities are also created by other pens, the marks 


being slightly different in shape.) 


The relative sizes and proportions, slant, sveed, align- 
ments and spacings of the questioned signature are similar to thos 
shown in examples. These features are significant regarding 
identification in the same way as line irregularities due to 
pen motions because they are relatively unconscious and automatic. 

No differences of a type produced by different writers 
were found between the questioned and example signatures. 

It 1s therefore concluded that the questioned signature 
of Janet Garfield on item 1 is authentic and was = by 


Janet Garfield, writer of the examples. 


As all of the exhibits submitted are reproductions it was 
not possible to study the paper under the ‘signatures on which 
additional evidence might avpear. The writing images on the 
reproductions were found accurate and adequate for the analysis 


based on the designs. 


Before me the umdersigned Notary Public appeared 
the above Charles drew Appel,Jr., personally tmown 
to me, this L6 day of January, 1968 and being duly 
sworn signed ‘the above signature to certify to ‘the truth 
of this report. 


Notary Fublic 
District of Coluzbia 
My commission expires Fay 14, 1968 


. 


ee TT 


AFFIDAVIT 


STATE OF ES 58: 
COUNTY OF DADE s 


Louis Vernell, being duly sworn, Geposes and says that he 
is.an Attorney at Law and licensed to practice in Florida with 
offices at 407 Lincoln Road, Miami Beach, Florida; that on and 
prior to June 27, 1967 your affiant was the attorney of record 
and did in fact represent Mrs. Janet Garfield in the divorce 
suit filed by Joseph A. Garfield against Mrs. Janet Garfield 
styled as Joseph A. Garfield vs. Martha Jeanette Garfield a/k/a 
Janet G. Garfield 
the Circuit Court of the Eleventh Judicial Circuit in and for 
Dade County, Fila. n 

That, pursuant to a previous arrangement made by Mrs. Gar- 
field, a meeting was held at the law offices of William B. Roman 
Esquire, 435 Pan American Building, Miami, Florida on June 27, 
1967 at or about 5:00 PM and those present were: 

Mrs. Janet Garfield . 

Affiant Louis Vernell, as Attorney for Mrs. Garfield 
Mr. James T. Benn 

William B. Roman, Esquire, as Attorney for Mr. Benn 

That your affiant, being unevoidably detained, arrived 
shortly after the time prescribed for the commencement of the 
meeting. 

That upon your affiant's arrival, Mrs. Janet Garfield intro 
duced Mr. James T. Benn to affiant and following the formalities 
of introduction, Mrs. Garfield handed over to your affiant a 
typewritten statement in the form of an affidavit, the contents 
of which related to a certain transaction concerning the Garfield 
Apartment Building in Washington, D.C. and other miscellaneous 
events that took place by and between the various parties named 
in the pending litigation in the United States District Court in 
Washington, D.C. 

Mrs. Garfield stated when she handed such document to affi- 
ant that she had already read the same and that the contents of 


* such statement were correct and that the same reflected & true 


5 [ ‘recital of the events and circumstances therein reiated. A copy 


“of such statement as so approved by Mrs. Garfield being attached 


——-* —_— —— 


part of this affidavit. 167 | 
Benn and in the presence of 


hereto and mete x 

It was further stated by Mr. 

occasion that he had previously prepared 

ion by Mrs. Garfield after, and as A 

o him by Mrs. Garfiled in a : 

tween Mrs, Garfield and 
| 


Mrs. Garfield on such 


the statement for execut: 


‘result of information supplied t 
series of telephone conversations had be 


himself = 


That a discussion thereupon ensued as what effect the sign- 
| 


ing of such statement by Mrs. Garfield would have upon her pend- 
ing divorce litigation and als 


interest in the Garfield Apartment Buildin: 


© what extent her own claims of 
| 
g in Washington would 


be affected. 


| 
Your affiant rendered such advice and recommendations to 


Mrs. Garfield as his own judgment and opinion dictated. Mrs. 


Garfield thereupon stated that she would further discuss the 


matter with Mr. Benn and that she intended to arive him to the 
| 


airport at which time your affiant left the parties present, 
—N 


Subseribed and Sworn to before me this 2b aay of August, 
i 


1967. 


My Commission Expires: 


NOTARY PUBLIC STATE of FLORIDA st LARGE 


MY COMMISSION EXPIRES JUNE 27, 1963 
oo THROUGH FACO W. DICUTELNORST 


0 


i; qouNTY OF DADE \ ss 
|| STATE OF FLORIDA 


i THERMAN, Cletk of the Circuit Cone 

1 iy sacs Es nae bag 0 Comsat Ramco te SOT 

! a : — rowing or prook was ken, 0 
| pp whom the foregoing “hoe, duly comminioned, Taig State, and : 

14 Public residing 10 + eriting be recorded in said State, Z se that the \ 
oo and ether instruments in ee 5 fle fn my office, and verily believe © e : 
; Zapecimen impression thereat ne fa 7 : 


. 


" AEFIDAVIE OF some once 7 JS ZB 
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Laffelincig A 


Janet Garfiela, deing euly sworn, deposes and Ue ee 4 ae ‘ti tbs 


. Filles os, 
wife of Joseph A. Garfield who is party defendant to the actions pending’ an 


STATE OF FLORIDA) , 
COUNTY OF DADE None Ge 


> 
NS 


United States District Court for the District of Columbia styled as Julius Sankin’ 
10 Connecticut Ave. Corporation, et al, CA. No. 1493-59, and Benn vs. 
Joseph A, Garfield and Janet Garfield, CA. No. 4002-60. 


Your Affiant appeared as a party and witness in said actions, at which . 
time your Affiant gave certain incomplete testimony not fully in accord vith all ’ 


" the facts then known end this has been a matter of great vorry and concern to 


. your Affiant since the Giving of said testimony has affected her then already 
poor health. - . 


Your Affient is now desirous of setting the record straight by formally: ee 
* @isclosing the true and complete facts about vnich she has personal knowledge vith’ 7. 
S regards to the following, either by then being personally present and having 
= . Observed or heard. what transpired or personally participated, to the end that 
3 her erroneous and incomplete testimony at the trial of said case shall be < 
corrected and her conscience thereby relieved of the burden. 


The misconstrued testimony, and incomplete testimony given by your ~ 
Affient vas done at the demand and under coercion of her husbend. She vent . 
along with her husband's scheme and some of the testimony alreedy given is pert : 
of that scheme. ‘The jacheme was to do whatever was necessary to oust and force 
James T. Benn out of the entire transaction and also from 5410 Connecticut 
Avenue Corporation. 


1) The incomplete testimony with ‘respect to; 


THE JOSEPH A. GARFIELD--HERMAN MANKES CONFERENCES ON . 
MAY 6-7, 1959; THE DECISION RESULTING THEREFROM AND 
JULIUS |SANKIN'S KNOWLEDGES THEREOF AS OF MAY 8, 1959. 


My husbend and Mr. Mankes met on May 6-7, 1959 in Miami. As a result thereof, S 
S my husband agreed to: repudiate his transactions with Mr. Benn and 5410 Corporation, 
end to collaborate with and, aid Mr. Sankin in the ousting and forcing Mr. Benn 
out of the transactions and 5410 Corporation. Mr. Sankin was contacted vy telephone se 
+ end as a result thereof Mr. Senkin requested and received from 5410 Corporation, an 
extension of his 30-day purchase-option through May 30, 1959. Your Affiant 
- listened in on a telephone extension in her bedroom while Mr. Mankes and ny 


e 


. a 


os 2) The incomplete testimony with respect to; 


JOSEPH A. GARFIELD 'S $1,000.00 CHECK DATED APRIL 20, 1959 
AEDS E EHC ASME NT TEER EOP SL SAMES "SF - “BENS“ONTSNNE DATE. 


“My husband needed edditionel cash during our stay in. Washington, D.C. Wy husband ‘ 


: _knev that. Mr. Benn carried a large amount of cash with him. My husband == out 

a check for $1,000.00 and handed it to Mr. Benn ond Mr. Benn in tum gave ay 

. husband ten (10) one hundred ($100) dollar bills. Mr. Benn asked my husbend to” 
<r endorse the check acknowledging receipt of $2,000 200--my husband CEsE za 

“TL weceapt of sata cash by signing on the back of said check. 


3) The incomplete testimony with respect to; 
MR. BENN DELIVERED THE SURINAM TIMBER CONCESSIONS FILE i 
TO MR. GARFIELD ON OR ABOUT APRIL 26, 1959; THIS FIIE © 
WAS RETAINED BY MY HUSBAND AND NOT RETURNED TO MR. BENN 
Ww ‘hnusband became visibly upset when Mr. Benn informed him that Mr. ee 


‘accused my husband of receiving one-half or $37,500.00 of the $75,000 


» Sankin withdrew from the corporate bank account on April 21," 1959. My 

= husband stated that he wanted out of the vhole involvement with Mr. Senkin| 

5 requested Mr.‘ Benn to conclude the transactions with him as soon as possible. 
"After sone dtscussion, Mr. Benn left our hone and returned! severe hours later 
“and Hiended. my husband, in the presence of your Affiant, a large, etek mania 


-. file folder which contained the papers relating to the Surinam minber Concession. 


4) ‘The incomplete testimony with respect aon 


MR. GARFIELD DID NOT SHOW MR. BENN THE MAY 2, 1958" 
STOCKHOLDER AGREEMENTS NOR WAS HE TOLD ABOUT THEM. 


: Mr, Benn vas not shown nor was he told of the existence of the May 1, 1958 
: Stockholders! Agreements. My husband told Mr. Benn, in my presence, that : 
and Mr. Senkin hed a verbal agreement to extend: nae to the other a 30-day| 

purchase-option. This vas reduced to writing and signed by both my husband end’. 


-. Mr. Benn. Mr. Sankin, in my presence, on Mey 21, 1959, informed Mr. Benn, | 

the first time, that he had an agreement with Mr. Garfield about the dis- 
iter seopartioantelrotingiotrtheletccl anes hean interest vee Senkin that he 
- ynew nothing sbout it. 


5) The incomplete testimony with respect to; 


MR. GARFIELD PARTICIPATED IN THE TAKING OF MR. BENN'’S BRIEFCASE. . 
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ae 170° 
Mer. Benn arrived on Yay 9, 2959 at our residence in Corel Gables, Florida, a8 an ee 
= ‘ ameited: guest. The briefcase vas primarily taken for the purpose of depriving.’ 
Me. Benn of el2 his documents in connection with the transactions entered into .. 
+ with my husband. Your Affiant did, however, find cash in.the briefcase vhich vas 
‘not expected. Your Affient fully intended that the cash should be returned, but °°." 
my husband refused to return it to Mr. Benn. Included among the documents found 
dn the briefcase were seven or eight promissory notes totalling $208,000.00 made xe oe 
by Garfield end Senkin, Ine., Julius Senkin, Inc. and Julius Senkin indtvidually.. | 
The notes vere payable to the order of my husband and vere endorsed by him in . ;* 
Dienk. When it became clear to both my husband end your Affiant that the with- - 
© «holding of Mr. Benn's triefcase vould not induce Mr. Benn to reverse the 
. transaction, my husbend instructed your Affiant on May 13, 1959 to telephone *- 


te Mr. eters Neve Dork City. After telling Mr. Silver the history of the incident, '; at 
3 the taking of Me. Benn's briefcase, your Affiant requested Mr. Silver to intervene -- 
and prevail upon Mr, Benn to reverse or rescind the vhole transaction and in 


- exchange therefor Mr, Benn would receive the remaining $60,000.00 of the cash in t 


“the briefcase. My husbend pre-planned and, your Affiant joined in the taking of 


is Mr. Benn's briefcase after he(Mr. Garfield) agreed with Mr. Mankes and Mr. Sankin & 
on May 6-7, and on May 8, 1959 respectfully. 


6) The incomplete testimony with respect to; 


YOUR AFFIANT LISTENED ON AN EXTENSION TELEPHONE IN HER 
BEDROOM WHILE HER HUSBAND RECEIVED A TELEPHONE CALL 


; FROM VR. SANKIN DURING THE EVENING OF MAY 26-27, 1059. =. |. 
. During the late evening on or about May 27, 1959 Mr. Sankin telephoned my husband 
_ vate your Affient Metened in on the conversation on a telephose extension in. 
ber bedroom end she heard Mr. Sankin review with Mr. Garfield the story ebout 
the Riggs National Bank refusal to give up or transfer to Mr. Sankin the shares *. 
of stock held by the Bank in Escrow because 5420 Connecticut Ave.,Corporation 

. Owned the shares of stock according to the writings in possession of the Riggs : 
—— Mr. Senkin inquired if it vere possible to get a release of the stock” 
from 5410 Connecticut Ave., Corporation and my husband expressed no hope in - 
doing so. Mr. Senkin told my husband that he, as agreed, would do anything to 
"get the shares of stock and place then into the hands of my husband. Mr. Senkin ~ 
" asked my husband to meet him in Washington, D.C. and to bring vith him a copy of 
the recission agreement that vas prepared for Mr. Benn's signature. Mr. Senkin 


SS “ 
“instructed my husband to “pince the ‘aaid recisoion agreenent on the Pro ah ‘a / 7) 
._ very conspicuous place, in order that Mr. Sankin could easily notice it vnie 
' several persons would be available or nearby as vitnesses. Mr. Sankin stated 
“to my husband that he would protend that he learned then, at their next proposed.” 
q meeting, for the first time the contents of the recission agreement. Mr. fankin 
: cautioned my husband Dotitolzevestitolenyonslthatitted Senkistelroatyinesseat : 


- his possession, 8 copy of the said unsigned recission agreement. 


7) The incomplete testimony with respect to; ieee 
HE NONEXISTEND PERSONAL RELATIONSHIP BETWEEN YOUR AFFIANT AND 
MR. BENN AND HER UNFORTUNATE CHOICE OF WORDS WERE MISCONSTRUED 
IS WELL KNOWN TO YOUR AFFIANT AND HER HUSBAND. ‘THIS ISSUE WAS 
CREATED TO OFFSET THE DISADVANTAGES OF HIS JUDICIAL ADMISSION. : 
_ The sole purpose for introducing this fictitious personal relationship in vats 
case between your Affiant and Mr. Benn 1s because my husband admitted in open ew 3 
ot Court, before Honorable Judge Pine, United States District Court for the ae 
of Columbia on June 5, 1959, that his actions were fraudulant and that my 
_Imusband scheme to deprive end defraud Mr, Sonkin of his rights under the Ney: a 
"1958 Stockholder Agreements. My husband informed your Affient thet decause 
= “the Riggs National Bank refused to deliver to Mr. Sankin the 66 2/3 shares of 
: stock issued by each of the two corporations, Garfield and Sankin, Inc. end 
" Julius Senkin, Inc., that he (my husband) would have to confess to the Court 
that he perpetrated a fraud against Mr. Senkin in order to influence the Court 
: to iesue the injunction, thereby making Mr. Sankin an innocent party who tes 
; been deprived of his rights, where as a matter of fact, Mr. Senkin had full 
knowledge of the agreement reached between my husband and Mr. Mankes as of 
May 8, 1959 and everything my husband did thereafter.’ Because of my husband's 
said confession it became necessary to get the Court's sympathy and to re-+ * 
habilitete my husband before the Court 1s really vby this fictitious issue 
was introduced. After several days of discussion my husband prevailed ove 


your Affient and induced your Affient to agree to testify against Mr. ea in 


such a way as to influence the Court to believe that an illicit relationship had 
existed between your Affiant and Mr. Benn. Your Affiant agreed to so testity 
“and my husband promised that in exchange for such testimony he vould esstin 
ah : to your Affiant all of his interests in and to the Garfield Apartment Building, 
“* §420 Connecticut Ave. N.W., Washington D.C. vhich he voluntarily reattizeya 
’ after the trial of this case. My husband well knew that there were no smproper 
rs os , Felations between your Affient and James 7. Benn, nevertheless, your Attient | 


ot dareod with her husband to claim an illicit relationship had existed between 
ohn 


‘ 


not txue as doth your Affient end her husband well kmev, but was stated. to be 


_ true solely for the purpose of getting the sympathy of the Court for my husdand. 


At ell times, since my husband first introduced your Affiant to Mr. Benn he 
has deen courteous, considerate and respectful. as would be usual between a 
gentlenan end a lady and nothing beyond that. When your Affient used the vord 
“amour” 44 her testimony she did not intend to convey any idea of en improper 
or illiett relationship but her testimony has been so construed, vhere in fact 
no vrongdoing or improper relationship ever existed between your Affiant end 
Me. Benn and my husband well mew that none ever existed. This device vas 
used in orter to get the Court's sympathy because of the disadvantage 

Me. Garfield was placed when it beceme necessary for him to admit his edleged 
attempt to defraud Mr. Sankin solely because the Riggs National Bank on May 27, 


1959, refused to deliver the escrowed stock to Mr. Senkin for ny husband. 


8) The incomplete testimony with respect to; 


MR. GARFIELD REAFFIRMED EIS PROMISE ON DECEMBER 25, 1964 
TO CONVEY TO YOUR AFFIANT ALL OF HIS RIGHTS, TITLE AND 
INTERESTS IN AND ‘TO MY HUSBAND'S SHARE IN THE GARFIELD 
APAREMINT BUILDING, INCLUDING ALL PROCEEDS AND BENEFITS, 
YOUR AFFIANT RESPECTFULLY REQUESTS THAT SUCH BE DECREED 
BY THIS COURT AND SAME VESTED IN THE NAME JANET GARFIELD. 


BY THIS COURT AND SAME SS SS 
My husband promised to convey to your Affiant all of his rights ond interests 
dn end to the Garfield Apartment Building on or about May 8, 1959. He ree 
affirmed this many times thereafter end also reaffirmed again his promise on : 
Christmas Dey, December 25, 1964, after your Affient's testimony before the Court. 
ALL of Mr. Garfield's rights and interests and all proceeds and benefits belongs 


to your Atftent ond this Court 49 respectfully preyed to vest sane in your Affiant. 


~ 


Before me personally appeared Jenet Carfield, knovn to me, vho - 


Subserzved. and Swore that the foregoing five pages of Affidavit was done freely : ; “3 


——— t ee PPL <r 
x your Atfient and Mr. Denn and, even 6 propocal of marriege, alt. of vaich vas 172 


end voluntarily, and acknowledged. to me this Act and Deed this day 
of June, 1967. 


My Commission expires: 
Notary Public 


ei 


Sk 
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EXCHANGE AGREEMENT 


- HIS EXCHANGE AGREEMENT made this 4th day of May, 1959, 


by and between 5410 CONNECTICUT AVE. CORPORATION, @ District of 
Columbia corporation, sometimes hereinafter referred to as 4 


PURCHASER, and JOSEPH A, GARFIELD, sometimes hereinafter referred 
| 


to as SELLER; . 
WITNESSETH: | 
WHEREAS, heretofore and on or about March 14, 1959, the 
parties hereto (PURCHASER and SELLER) entered into a Stock Purch- 
ase Agreement as more particularly set forth in said agreement 
dated March 14, 1959, which said agreement is made a part hereof 
by reference; and | 
WHEREAS, heretofore and on or about April 21, 1959, the 
parties hereto (PURCHASER and SELLER) entered into a Stock Pur- 


chase Agreement as more particularly set forth in said agreement 
| 


_ dated April 21, 1959, which said agreement is made a part = hereof‘ 


by reference; and | 
WHEREAS, the PURCHASER (5410 Connecticut Ave. Corporation) 

has heretofore made and executed three (3) promissory notes in 

the aggregate amount of Eight Hundred Thousand Dollars ($800,000.00) 

in favor of the SELLER (Joseph A. Garfield), which said three (3) 

promissory notes represent the total consideration in comectiion 

with the purchase of certain stock certificates issued by Garfield 

and Sankin, Inc., and Julius Sankin, Inc., both District of x 

Columbia corporations; and . 
WHEREAS, the SELLER desires to exchange his right, title 

and interest in and to the above three (3) promissory notes in- 

the aggregate amount of Eight Hundred Thousand Dollars ($800, 000.00), 

for two thousand (2,000) shares of no par value bearer common 


Yoting stock issued by International Timber Corporation, a 


WHEREAS, the PURCHASER desires to exchange with the SELLER 


the said two thousand (2,000) shares of non! par value bearer con- 
mon voting stock issued by International Timber Corporation for 
the SELLER'’s right, title and interest in and to the said three 
(3) promissory notes upon the terms and conditions as hereinafter 
set forth; 

NOW, THEREFORE, in consideration of the premises and coven- 
ants and agreements hereinafter set forth, the parties hereto do 
covenant and agree as follows: 

1. SELLER agrees to exchange his right, title and interest 
in and to the said three (3) promissory notes in the aggregate 
amount of Eight Hundred Thousand Dollars ($800,000.00) for two 
thousand (2,000) shares of no par value bearer common voting stock - 
issued by International Timber Corporation, a Panamanian corpor- 
ation; 

2. SELLER has chterspyjuete and executed a Joint Letter of 
Authorization, authorizing and directing The Riggs National Bank 
(Escrow Agent), Trust Department, Washington, D. C., to deliver 
or cause to be! delivered the said three (3) promissory notes, 

marked "Cancelled," and dated, to 5410 Connecticut Ave. Corporation, 
attention of Benjamin H. Saumders, Esq., 1000 Shoreham Building, e 
Washington, D. C., for which the SELLER has acknowledged receipt 
of said shares of stock as set forth in paragraph one (1) herein 
as full, total and complete payment for the above three (3) pro- 
missory notes in the aggregate amount of Eight Humdred Thousand 
Dollars ($800,000.00). 

3. PURCHASER represents that the assets of International 
Timber Corporation, a Panemanien corporation, are as follows: 

A. Said corporation is the sole and unqualified owner 
of fifty per cent (50%) by assignment of a lawful, valid and ; 
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subsisting timber concession from the Government of Surines, for 
the taking, during a period of ten (10) years, of logs, timber, 


, lumber, etc., from an area described in said concession, dated 
Paramaribo, Aagust 1s, 1958, Department of Development, Bureau 
| LA. D No. 2061, under which said concession the Government. of 
Surinam has further agreed to make available to the concessionaire 
. (Surinam American Timber Corporation, a Surinam corporation), a 


minimum of two hundred fifty thousand (250,000) board feet of 


standing timber per day in the event said ten (10) year concession 
proves insufficient to produce on a sustained basis enough loss, 

‘ timber, lumber, etc., to meet the exploitation, sales and mar- 
kets of said concessionaire, The timber presently standing 
covered by said above concession No. 2061, dated August 15, 1958, 
granted by the Government of Surinam to Surinam American Tinber 
Corporation, is estimated to be not less than five billion | 


(5,000,000,000) board feet of various species, as per meraeteone 


fl | 
ducted by the Department of Forestry, Yale University, U. s. A. 
| 


B. Said corporation owns the following assets by- 


assignment: : 3 | : 


| 

International Timber Corporation shall receive the 
sum of Two Dollars Fifty Cents ($2.50) for each 
and every one thousand (1,000) board feet of log, 
timber, lumber, etc., sold by or through the con- _— 
cessionaire, Surinam American Timber Corporation, 
and/or International Timber Corporation. Said 

gum of Two Dollars and Fifty Cents ($2.50) per 

one thousand (1,000) board feet is payable at 
such time as Surinam American Timber corporat ton 
accepts a contract for sale. 


C. Said corporation has been assigned all of James T. 

" Benn's right, title and interest in and to the proposed contract = 
with Tectum Corporation, Columbus, Ohio, as more Seneraliy. set 
forth in Téctum Corporation's letter to James T. Benn, dated 
September 29, 1958. | 


D. JAMES T. BENN, acting for and on behalf of 
5410 Connecticut Ave. Corporation, does hereby agree that any 
and all contacts in connection with the exploitation, sale, or 
merchandising or use of logs, timber, lumber, wood pulp, etc., 
and any and all allied and complimentary products thereto, 
shall be turned over to Joseph A. Garfield without further re- 
muneration or consideration. 

4. It is agreed by all of the parties hereto that this 
agreement contains all the representations, obligations and 
liabilities of the respective parties 42g. 

IN WITNESS WHEREOF, the parties hereto have set their reo 
_ spective hands and seals this 4th day of May, 1959. 


Signed, sealed and 

delivered in the 

presence of: y 
\ 


STATE OF FLORIDA ) SS: 
COUNTY OF DADE ) . 


I HEREBY CERTIFY that on this day personally appeared before me, 
an officer duly authorized to administer oaths and take acknowledg- 
ments, JAMES T. BENN as President of 5410 Connecticut Ave. Corpor- 
ation, and JOSEPH A. GARFIELD individually, to me well known to 

be the persons described in and who executed the foregoing Exchange 
Agreement, and acknowledged before me that they executed the same 
freely and voluntarily for the purpose therein expressed. , 
WITNESS my hand and official seal at Miami, Dade County, Florida, 
this 4th day of May, 1959. re : 


lt) 
ee 


‘May 4, 1959 
RECEIPT FOR STOCK CERTIFICATE 


RECEIPT FO SIE 
RECEIVED from JAMES T. BENN, acting for and on behalf of. 5410 Conn- 
ecticut Ave. Corporation, a District of Columbia Corporation, 
one (1) stock certificate representing two thousand shares of non- 
par value bearer camon voting stock issued by International Timber 
Corporation, a Panamanian corporation. 


The undersigned acknowledges receipt of said above two thousand 
(2,000) shares of stock which has been accepted by the undersigned 
in exchange for three (3) prooissory notes in the aggregate amount 
of Eight Hundred Thousand Dollars ($800,000.00); payor of d 
notes, 5410 Connecticut Ave. Corporation; payee of said notes, 
Joseph A. Garfield. 


| 

Further, the undersigned, Joseph A. Garfield, accepts the above stock 

certificate in exchange for the said three (3) notes and does hereby 

and herein acknowledge receipt of the said shares of stock as full, 

total and complete payment of the above three (3) promissory, notes 

as more particularly set forth in the Joint Letter of Authorization | 

to the Escrow Agent, The Riggs National Bank, Washington, D.C., > ; 

dated May 4, 1959, and as set forth in the Exchange Agreement dated a 

May 4, 1959, by and between 5410 Connecticut Ave. Corporation, fi: 
_ Distriet of Columbia corporation, and Joseph A. Garfield. ; 


Signed, sealed and delivered 
in the presence of: 


STATE OF FLORIDA ) SS: 
COUNTY OF DADE ): : 


I HEREBY CERTIFY that on this day personally appeared before me, an / 
officer duly authorized to administer oaths and take acknowledgements, 
JOSEPH A. GARFIELD, to me well known to be the person described in . 
and who executed the foregoing Receipt for Stock Certificate, ané , 
acknowledged before me that he executed the same freely and volurtari- 

‘ly for the purpose therein expressed. 

WITNESS MY HAND and official seal at Miami, Dade County, Flerids, 
this 4 day of May, 1959. > - 

g Se VAL fsiaA 


Notary Pabtic, State of Plaeida at Loree, / 
My Cammectas Fenires July 9 [Hrs. 
Beaded by Amerwas Suscty a NY, 


JOINT LETTER OF AUTHORIZATION 
Miami, Florida, 
oc May 4, 1959 
The Riggs National Bank 
Trust Department 


1508 “H" St., N.W. 
’ Washington, D.C. 


Attention: Mr, Shaw and Mr, Wiégering | 


Gentlenen: 


You are presently holding in escrow, pursuant to Escrow — 


Agreements dated April 8, 1959 and April 21, 1959, certain stock . 


certificates issued by Garfield and Sankin, Inc., and Julius 
. Sankin, Inc., and registered in the name of Joseph A. Garfield, 
and attached to said stock certificates are executed stock powers 
signed by Joseph ‘A. Garfield in favor of 5410 Connecticut Ave. 


Corporation, purchasers of same. 
Further, you are presently. holding in escrow pursuant to. 
said above Escrow Agreements the following promissory notes: 


One (1) demand promissory note, non-negotiable, in the ; 
face amount of Sixty Thousand Dollars ($60,000.00), 

dated April 8, 1959, < 
AND One (1) promissory note, non-negotiable, in the face 
‘amount of Five Hundred Forty Thousand Dollars ($540,000.00), 
dated April 8, 1959, due and payable on or before December 1, . 
1959. Payee of said above two (2) notes is Joseph A. Garfield, 


and payor of said above two (2) notes is S410 Connecticut - 
Ave. Corporation, and 


One (1) demand promissory note, non-negotiable, in the face 
amount of Two Hundred Thousand Dollars ($200,000.00), dated 


April 21, 1959. Payee is Joseph A. Garfield, and payor is 
$410 Connecticut Ave. Corporation. 


You are hereby irrevocably authorized and directed by the 
undersigned to deliver or cause to be delivered the said above 

' three (3) promissory notes in the aggregate amount of Eight 

Hundred Thousand Dollars ($800,000.00) to 5410 Connecticut Ave. 

_ Corporation, attention of Benjamin H. Saundars, Secretary, #1000 

Shorham Building, Washington, D. C. All of the above three (3) 

promissory notes shall be MARKED "CANCELLED," AND DATED. 


The Rigss National Bank, 
Trust SE ae 


For your records please be advised that Joseph A. 


Garfield, payee of ‘said above three (3) promissory notes, has 


‘this day received, from James T. Benn acting for and on behalf of © 


. | 
$410 Connecticut Ave. Corporation, payor of said above three (3) 
promissory notes, two thousand (2,000) shares of no par value 
bearer stock of INTERNATIONAL TIMBER CORPORATION, in exchange for 


Joseph A. Garfield's right, title and interest in and to the said 
three (3) promissory notes, for which the payee named herein has 
this day acknowledged receipt of said shares of stock as full, total 
and complete payment of the above three (3) promissory notes in 
the aggregate sum of Eight Hundred Thousand Dollars ($800 1000. 00). 
In connection with the responsibilities hereunder, te is 
expressly understood and agreed by the undersigned that paragraph, 6 
of the Escrow Agreements dated April 8, 1959 and April 21, 1959, be 
made a.part and parcel of this Joint Letter of Authorization as 
‘though said paragraph 6 were fully set forth herein. 
Very truly yours, 


~ 2) 


Signed, sealed and 
delivered in the 
presence of: 0 


_ STATE OF FLORIDA ) 
COUNTY OF DADE ) 


-I HEREBY CERTIFY that on this day personally appeared Detoretaes an: 
officer duly authorized to administer oaths and take acknowledgments, 
JOSEPH A. GARFIELD individually and JAMES T. BENN as President of 

5410 Connecticut Ave. Corporation, to me well known to be the persons 
described in and who executed the foregoing Joint letter of Author- 
ization, and acknowledged before me that they executed the same freely ~ 
and voluntarily for the purpose therein expressed. 

WITNESS my hand and official seal at Miani, Dade County, Florida, 

this 4th day of May, 1959. Shy 


SS: 


TAX COURT OF THE UNITED STATES 
WASHDIGTON 


JAMES T. BENN, 


» CONT 
Petitioner, “dete 


MITER STATES 
~-against- : Docket No. 235-66 
COMMISSIONER OF INTERNAL REVENUE, : 
Respondent. : 


Pe a pea ee Se Ok 


120 East 4end Street 
‘New York, New York ©. 
August 31, 1966 : 
11:30 o'clock A. M. 
Deposition of FREDERICK SILVER, taken by 
Petitioner, pursuant to Order of John E. Mulroney, Justice, 


dated April 27, 1966, before Frank T. Read, a notary public 


of the State of New York, and held. at the above-stated time 


and place. 


APPEARANCES : 


JOBN GLANDON DAVIES, Esq. 
Attorney for Petitioner 
533 Pennsylvania Building 
Washington, D. C. 20004 


SOMMERS T. BROWN, Esq. 
Attorney for Internal Revenue Service 
12th and Constitution Avenue 
Washington, D. C. 
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FREDERICK SILVER, the Witness, having first been duly sworn by 


a notary public of the State of New York, testified as 


follows: 
DIRECT EXAMINATION 
BY MR. DAVIES:. 
What is your name, sir? 


Frederick Silver. 


Where do you live? 


21 North Chatsworth Avenue, Larchmont, New York. 


Mr. Silver, would you state your profession, 


I am an attorney. 
Would you give us your business address, please? 


110 East 42nd Street, New York City. 


| 
Have you ever represented, in your capacity as an 


attorney, the petitioner in this case, Mr. James T. Benn? 
A I have, yes, sir. 
Q Do you still now represent hin? 
A No. 
Q Can you tell us, sir, if you can recall, when you 


ceased ‘to represent him? 
| 


A I believe the latter part of 1959, perhaps around 


October. 


Q Mr. Silver, I would like to direct your attention 
to the month of May, 1959, please, sir. 
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Do you recall an occasion during that month when you 
received a telephone call from Mrs. Janet Garfield? 
A I do. 
Q Would you state for us, sir, the substance of your . 
conversation with Mrs. Garfield? 
MR. BROWN: May I interpose an objection at 


this point to all further questions relating to any 


conversations with the alleged Mrs. Garfield, on the 


basis of the foundation that has been laid being 

insufficient for anything more than hearsay. 

MR. DAVIES:: Answer the question, Mr. Silver. 
THE WITNESS: What was the question? 
(The reporter read the pending question. ) 

A Yes, I did receive a telephone conversation from 
a woman who said she was Mrs. Janet Garfield, and that she 
was calling from Miami, Florida. 

Q WOuld you state for us, sir, the conversation which 
ensued, the substance of it? 

A She asked me whether Mr. Benn is in New York City. 

And I said, to my knowledge, I did not think so. 

She said that she would very much like to reach him. 

And I replied I would do my best to let him know. 

Then, she told me that she had some personal things that 
she would like to take the liberty to talk to me about. She 
mentioned that she knew that I had represented Mr. Benn, and 
Spst Galls-aiiy Copy 
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that I had been a close friend of his for a number of years, 


and asked me if it would be all right to talk to me. 


I said, well, really, I don't like to invite 


conversation, but I listen; if there 1s anything I can ao, 


I will gladly do my best to try, 
She told me that she had been friendly with Mr. Benn, and 
that she had in mind a very much closer relationship, even 
marriage, and that certain things have happened that is 
making it very difficult for her, and she did not want to 
Bpoil things. | 
And I kept listening. She went on with her tale, and 
told me that on one occasion, which I gathered from| her 
conversation must have been within the time, perhaps, a few 
days of the date when she called me, Mr. Benn had been in 


her home, and that he had a briefcase with him, and) there 


were some differences between her husband and her and Mr. Benn; 
and she took the briefcase, and hig it, not intending to keep 
4t; but that she wanted to force Mr. Benn to return some 
papers that had something to do with a Washington apartment 
house. And when she opened the briefcase, she found that its 
contents were one hundred twenty thousand dollars ‘in U. S. 
currency, in one hundred dollar denominations. | 

She did not have any intention to retain st. She wanted 


to force Mr. Benn to return those papers or whatever it is 


that she wanted from him. 
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Then, she mentioned that after some conversations 
between them, she had returned sixty thousand dollars of that 
one hundred twenty thousand dollars, ana was retaining the 
remaining sixty thousand dollars, together with some papers in 
the briefcase, until he would return those papers. And I 


believe she mentioned that there were some stock certificates 


that were to be returned to her and her husband. 


Then, she started crying, and I just kept silent, and 
she said that she had been with Mr. Benn in an automobile 
somewheres locally in Miami all through the night, talking 
and taiking and talking, and it wasn't until about six o'clock 


in the morning the following day that he left her ostensibly 


to go to New York. At least, this is what she said he told 


her; and that is why she calied me in New York, expecting 
that he might be visiting me, and she aid want to reach him. 

And the talk was all about the future, and her 
expecting to leave her husband. And by that time, I thought I 
had heard enough, and I told her: "Mrs. Garfield, what you are 
telling me is of a highly personal nature. You shouldn't be 
doing that. You have a husband. Have you talked to your 
husband about these things? Does he know?" 

"Well, he knows certain things, but not everything." 

I said: “Why don't you do that? Why don't you talk to 
him? You just don't leave husbands that way. You have a 
child, or children, don't you? 
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"yes." I think she said she had a child. 


with me. I think you would be well advised to acy here." 


But Mrs. Garfield wouldn't stop. She kept on talking 


I said: “Well, for heaven's sake, don't go further 4 


about not wanting to spoil their relationship, and) looking forvalrd 
to a much closer relationship with Mr. Benn, and she did not 

want to hurt her husband financially, and that Mr. Benn should 
return whatever it is that she mentioned to me at the outset. 

I 4mplored Mrs. Garfield: "I am asking you to stop.” 
But she was in a crying state from time to time. : 

Well, it was a lengthy conversation. I juage that 
it lasted nearly an hour, and it was just a rehashing of this 
personal stuff that she had mentioned to me previously. 

Toward the very end, I told her that if Mr. Benn will 
get in touch with me, whether he is in New York or anywhere 
else, I will relate to him what she said, and ask him to get 
in touch with her. 


That is in substance what happened. 
Q Mr. Silver, then, from what you have said, would 

4t be correct to state that she made no reference to any 

present intention at that time to return the sixty thousand 


dollars? 


A My recollection, definitely, from that; conversation 
is that she was still retaining it at that time, that Mr. Benn 


had talked with her through the night, and the situation 
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remained the same, that the money was still in her possession. 

That is the definite interpretation that I had. 

Q Mr. Silver, I would like you to recall carefully, 
if you can, sir, the date in May of 1959, the day on which this 
conversation with Mrs. Garfield took place. 

A Well, I have had an opportunity by now to fix it in 
my mind, so I know that it is May 13th. 

Q May 13th? 

A 1959. 

Q Could you tell us, sir, what time of the day, 
approximately? 


A My recollection, sir, is the afternoon. It could 


Q Mr. Silver, prior to that telephone conversation, 


had you had any contact with Mrs. Garfield? 

A Never. Never talked with her, never saw her. 

Q What about her husband, Joseph Garfield? 

A Never saw him, never talked with him. 

Q Had you ever had any occasion in conversations 
with Mr. Benn to be familiar with the situation to which her 
conversation related? 

A I want to make sure of that question again. Would 


you repeat it? 


not have been too late in the afternoon. 


(The reporter read the last question.) 


No, not in the least. 
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Not in the least? 


A No. 


Q Have you had any subsequent contact with Mrs. 


Garfield since this telephone conversation? 
A Now, my recollection is that sometime after May 
13, 1959, she probably did call the office here, and 
that I had talked with her. Now, if I am right in this, it 
was a very brief conversation, and it was only in connection 
with ascertaining whether Mr. Benn was in New York or I had 
heard from Mr. Benn; and my answer would have been definitely, 
Q In the subsequent conversation, which you feel 
may have taken place, was any reference made to the status 
of the sixty thousand dollars? 
A No, nothing at all. | 
Q Mr. Siliver-- | 
A . (Continuing) If there was that Reconal Conve seeson 
and the idea lingers in my mind that there was a conversation, 


4t must have taken place just about probably a few days after 


the 13th of May, 1959. 


Q Has any information or any facts come to your 
_attention since that date, Mr. Silver, which would lead you to 
know whether this sixty thousand dollars has been returned to 


Mr. Benn? 
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Q As far as you know, it has not been? 

A No, I would have no knowledge of that from Mr. 
Benn or any other source. 

Q This conversation on the 13th of May between you 
and Mrs. Garfield, other than to relate the circumstances 
surrounding her relationship with Mrs. Benn, were any other 
topics covered concerning Mr. Benn? 

A My answer would be that by far, the most of the 
conversation, I would say nearly all of it was of that highly 
personal nature, having to do with her express intentions of 

" Jeaving her husband and that there was this expectation of 
marrying, Mr. Benn, and it was all on that order, all of it, 
personal. 


Q Did any part of this-- 


A (Continuing) And I begged her during the time 


to please realize that I am a stranger 4n this situation, that 

it isn't fair for her to go on this way, it isn't even fair to 
me. I didn't want to cut her off, and I just was dumbfounded 
listening to this whole thing, but I didn't want to be rude about 
4t, and if there was any development here where there would be 

a marriage, Mr. Benn was still my client at that time, and I 
didn't want to do anything to jeopardise that situation, too. 

So, I listened and listened. That's the way it ended, 
after an hour. 


Q Bae any part of this conversation concern Mr. Benn's 
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plans in connection with his present wife, the former 
Margaret Bland? 


A None. 


Q Did you ever have any conversation with Mrs. — 
Garfield concerning Margaret Bland? : 
A Never. | 
MR. DAVIES: I have nothing further. 
CROSS -EXAMINATION 
BY MR, BROWN: 

Q Mr. Silver, are you the Frederick Silver, who 
executed a statement, sworn before a notary public, relating to 
these incidents on the 5th day of June, 1959? 

A Yes, I did. 

THE WITNESS: Do you mind if I take a 100k at 
that? ! 
MR. BROWN: Not at all. 


I understand you were practicing law at that 


| 
A I have always been practicing law for over forty 


years. | 


Q But at that time, you were not acquainted with 


Mr. or Mrs. Garfield in any way whatsoever? 
| A No. | 

Q But at that time, you were representing Mr. Benn, 
is that right? Bs 
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A Yes, on occasion. You see, Mr. Benn's activities 
were not in New York, and it was only in connection with 
infrequent trips that he made here that he would see me, and 
at times, talk with me about certain things, but I wasn 't 
what you would call his sole counsel. He had other attorneys, 
put his activity was really not in New York. 

Q ° Do you have any personal knowledge of the 
oceurrences about which you have been speaking? 

A No, none whatever, excepting what was related 
to me by Mrs. Garfield then. 


Q And'you, as I understand 1t, are not even certain 


that it was Mrs. Garfield with whom you spoke? 


A Excepting that she said she was Mrs. Janet Garfield 
and giving me her story. 

Q Did you make any notes at the time of that 
conversation? 

A No, I did not. 

Q Can you tell me how it was that you are able now 
to recall the exact date? 

A Because as I said before, I had been shown that 
affidavit previously over the years. Mr. Davies had talked wit 
me about it onthe phone, and asked me if I would arrange to 
give my deposition in Washington, and I had the opportunity to 
fix it in my mind, so that I know it was May 13th. 


Q But there are no written notes, or there is no 
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written record that you have, upon which you have relied, is 
there? 
A No. | 
Q With respect to that statement, and I assume it 
was a statement that you gust saw, that you referred to, when 
you spoke about an affidavit? 


A Yes. 


Q Would you tell us the circumstances giving rise to 
your execution of that statement? 

A Yes. 

Q Would you give us the circumstances surrounding 


your execution of that statement? 


A I had not seen Mr. Benn, nor heard from him until 


about the date of the affidavit; that was June 5th. About 


June 5, 1959. It might have been a day before, but Mr. Benn 
had been in New York at that time, and I related to him what 
had happened with Mrs. Garfield's telephoning me. 


Q Did Mr. Benn ask you to prepare the statement? 


A Well, now, I want to make one thing clear. I want 
to give you an answer to the question, but you know, we are 


all attorneys, and you realize that I represented Mr. Benn at 


that time. Even if I would want to answer anything in 
connection with conversations that Mr. Benn had with me, I 


feel strongly that I would have no right to. 


However, your question, as I understand it, 1s a simple 
| 
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one, and not wanting to be misunderstood that I am relating 
a conversation between a client and myself, which I have no 
right to do, even if I would want to, I would say he asked me 


to prepare the affidavit. 


A I did prepare it, yes. 


| 

| 

| 

Q Then, do I understand that you did prepare it? | 


Q I believe you said that it was prepared either 
on the 5th of June, 1959, or possibly the day before, is that 
correct? 

A The request of me to furnish an affidavit might 
have been made a day before or on the 5th of June, 1959. I'm 
not sure whether it was made on that day, but it certainly 
couldn't have been made sooner than a day before. 

Q But 4t was signed by you before the notary public 
on the 5th of June? 

A That's right. 

Q And 1t appears that her name is Teresa Rowley? 

A Yes, that's right. 

Q Was she employed by you at the time? 

A No! My recollection is that it was rather late 
on the 5th of June, and there was no one in my office at the 
time that could accommodate me in taking my affidavit, so I 
think we went across to the Commodore Hotel, which is that . 
pbuilding I am pointing to here; and on the main floor, there 


4s a notary public, and I believe that the Rowley name is--she 
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Julius Sankin oie 
Plaintif’. 
ve. cra, No2493-59__ 


James T. Benn ef of n 


Defendant. 


NOTICE OF APPEAL | 


Notice is hereby given this 29th dayot February 1998, that 
James T. Benn 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 1st dayof February , 1968 
in favorof Julius Sankin | 
againstsaid James T. Benn 


COPY TO: 


Benjamin W. Dulany/, Esq., 822 Southern Building, Washington, D.C. 
John A. Beck, Esq., 605 Southern Building, Washington, D.C. 
Edward L. Genn, Esq. , 514 Colorado Building, Washington, D.C. 
Vail W. Pischke, Esq., 210 Little Falls Street, Falls Church, Va. 
Joseph Pardo, Esq., Pro se, 609 City National Bank Building, Miami, Fla. 
Bernard §. Cohen, Esq., 110 North Royal Street, Alexandria, Va. 
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Ynited States District Court for the District of Columbia 


James T. Benn 
eee Pl * tiff. 
v8. 


Joseph A. Garfield 
Janet A. Garfield Defendant. 


NOTICE OF APPEAL 


Notice is hereby given this 29th day of February , 19 68, that 


cames T. Benn 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 1st dayof February 19 68 


in favor of Joseph A. Garfield and Janet A. Garfield 
againstsaid James T. Benn 


Cory FO: 


Benjamin W. Dulany, Esq., 822 Southern Building, Washington, D.C. 

Jchn A. Beck, Esq., 605 Southern Building, Washington, D.C. 

Edward L. Genn, Esq., 314 Colorado Building, Washington, D.C. 

Vail W. Pischke, Esq., 210 Little Falls Street, Falls Church, Va. 
Joseph Pardo, Esq., Pro se, 609 City National Bank Building, Miami, Fla. 
“ernard S. Cohen, Esq., 110 North Royal Street, Alexandria, Va. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JULIUS SANKIN, | 
Plaintiff. Civil No. 1493-59 


5410 CONNECTICUT AVE. CORP’. 
et al., 


Defendants. 


0 
) 
vs. ) 
) 
) 
) 


NOTICE OF APPEAL 


Notice is hereby given this 6th day of March, 1968, 


JOSEPH PARDO 


hereby appeals to the United States Court of Appeals for the 


District of Columbia from the judgment of this Court entered 


and dated the 1&uth day of January, 1968, and Order Denying’ 
| 


Petition for Rehearing and/or New Trial dated February 1, 1968 


() 


JOSEPH PARDO, Defendant 
o se 
09 City National Bank a 
COPY TO: Miami, Florida 


in favor of Julius Sankin 


against said Joseph Pardo. 


William H. Deck, Esq. 425 - 13th Street, N. W. Washington, De, 
Benjamin W. Dulany, Esq. 822 Southern Bidg., Washington, oe: 
John A. Beck, 605 Southern Bldg., Washington, D.C. 
Edward L. Genn, Esq. 514 Colorodo Bldg., Washington, D.C. | 
Bernard S. Cohen, Esq. 110 North Royal Street, Alexandria, Va. 

Vail W. Pischke, Esq. 210 Little Falls Street, Falls Church, Va. 


JA. 140 C 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JAMES T. BENN 
7820 Southwest 112th Street, 
Miami, Florida, 
Plaintiff, 
Civil Action No. 4002-60 
v. 
JANET GARFIELD, 
6510 Grenada Boulevard, 
Coral Gables, Florida, 
Defendant. 
ANSWER OF DEFENDANT JANET GARFIELD 
TO COMPLA 
First Defense 

The complaint fails to state a cause of action for 
which relief can be granted. 

Second Defense 

1. The defendant admits the allegations contained in 
paragraph 1 of the complaint. 

2. Answering paragraph 2 of the complaint, the defend- 
ant admits that James T. Benn is a citizen of the United States 
but denies that he is a resident of the State of Florida. The 
defendant admits that she is a citizen of the United States and 


a resident of the State of Florida. 


3. Answering paragraph 3 of the complaint, the defen- 


dant admits the allegations of paragraph 3 of the complaint, excep 
that she denies that the brief case was "stolen" by the defendant 
or her husband. 

4. Answering paragraph 4 of the complaint, the defen- 
dant avers that on or about May 9, 1959, she returned said brief 
case to the plaintiff and states that she also returned to the 
plaintiff the sum of $120,000 in cash (rather than "$60,000") as 


alleged in the complaint. 
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5 sae dafuntant danion the allegations contained {2 
paragraph 5 of the complaint. | 


/s/ Edmund D. Campbell 


/e/ Benj. W. Dulany 


I hereby certify that on this 27th day of Jamuary, 1961, 
I mailed, postage prepaid, a copy of the aforegoing and annexed 
Answer to David C. Bastian, Esquire, Attorney for the Plaintif?, 
866 National Press Building, Washington &, D. C. 


/s/ Benj. W. Dulany 
e We y 
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UNITED SPATS PISERIC? COURT 
FOR Eile LDISTHICT OF CobvasTA 
JULIUS SANKIN, 


Plaintiffs F 
V30 Civil Action Noe 1193-59. 
SYIO CoM CHICUR AVELUS coRvonaTion) 
2 District of Coluubia corporation, 
ot Qles " ) 


Defendants. 


ANSUSH YO ContLAINt, > 20 Cnos-CLAIN 
te One ‘, 


OP IE Y TARLS 2. Beh 


CxuOSS—CVATIE 


Tor his eross-clein against tzo defendant Josepk As 
\ Carftcld, this defendant stctes as follows: 
1. That on or about Nay 6, 1959, while as on invited 
guest in the kone of the cross-cisinant Garfield and his wile, 
t one Janot Carficld, lccatcd in Coral Cables, Ficrida, a driofcase 


| noloaging to this éefondant and containing, intor alia, [120,C00. 
| 


cash was stolon fron this dofencant by tho said cross-claizant 


i 

i - 

and Bis said wiles. 
i 


2. That on-or about May 9, 1959, the seid cross 
clatzont and his said wifo roturned to this dcfendant the sw 
Of, $$0,0002006 | 

3. Although requested 30 to do dy this defendant, tho 
sald crossecicinent and his said wife havo fatlod and refused to 


; webura to this cofoncant tho balance of tho uonfies taken from him 


i 


m a3 hereinbefore secs forth, and thoro is now cus this aefencant 
UNTER. ADAMS. § >on tho croas-cloinant the sum of {60,000.00 
OMSON & BASTIAN ;; 2 

' . 
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creso-eLainant Soceph As Srfls3A tn the oun of (40,000,00 with 
| susewest fren my 8, 199% 


/s/ David C. Bastian 


; James 7, Bem, Se 
and says: I have read the feregeing Answer te Complaint, Answer 
te Crose-Clain ané Croge-Claim subscribed dy me, cat mnew the 
contents thereat) the matters and things cot ferth therein are 
true as I verily believes. that the ereso-claimant Joseph As. 
Garfield ie fustly indebted vo mo tn the oun of 060,000.00, a0 
set forth herein in the sbeve Cyese-Ciain. | 


Suneertbed and svern to before ao. thie seth eer at 
Bovember, 1960. anaes we 
8 Mar. orie Young | E: 
(SEAL) : UBLICg De Ge 
My Commission Sree 
February 1h, 1963. 
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Tain is to certify that a cepy of the fevegeing Mews? 
| v0 Complatzt, anewer te Crese-Clein and Grese-Clain was nailed, 


IN THZ UNITED STATES DISTRICT COURT 
FOR THES DISTRICT OF COLUMBIA 


Plainsi ts, 
5410 COMNECTICUT AVENUE CORPORATION 
e oe of Columbia corporation, 
et 7 3 


Defendants. 


ANSWER OF DEFENDANT JOSEPH A. GARFIELD 
c BF J ft. 


EARST QSPENSS 
fhe crosa-claim of defendant Jazes T. Benn does not state 
a claim from which relief may be granted. 


SECOND DEPRESS 
This defendant denies the allegations conteined in para- 
graphs 1, 2 and 3 of the cross-clain. 


/s/ Edmund D. Campbell 


/s/ Benj. W. Bulany 


e He 
822 Southern “ 
Washington 5S, De Ce. 
Attorneys for Defendant 
Joseph a. Garfield 


IM THES UNITED STAPSS DISERICT COUR? 
ROR THE PIGZRICE OP COLUASIA 


JAMES T, 770r, 


Plaintiff, | 
Civil Action No. 002='60 


Ve 
| JANET GARFINLD, 


| : Defendant. 
| 


JULIUS SANKIN, | 
| 
Plaintif?, 
| ve * Civil Aetion No. 1493-959 
S410 CONRECTICUT AVEHUE CORP, 
a District of Colundia 
| Corporation, et al., 


Defendanta,. 


we he SS ews 


ORDER COUSOLIDATING ACTIONS 


Upon consideration of the motion filed herein by Janes 
f. Benn, the plaintiff in Civil Action NOe hOO2Z='60 ("Janos ?. 
Benn, Plaintiff, v, Janet Garfield, Devendant") and “ defendant 
in Civil Action No. 11,93- "59 ("Julius Sankin, Platnett, ve 5h210 
Connecticut Avenue Corporation, et al.,s Defendants”) ‘to consolidate 
the two aforesaid actions, and it appearing that no. opposition 
| thereto has been made, it is by the Court this nD day of 
Der ric » 1961, | | 
ORDERED, that the two said eivil actions, Ci.w22 Aotion 
No. 002-'60 ("Janes T. Senn, Fleaintifr, v. Janet Carfield, 
Defendant") and Civil Action No, 1,93-'59 ("Julius Senkin, 
Plaintiff, v. 510 Connecticut Avenue Corporation, et al., 
Defendants”) be and the sane hereby ere consolidated, 


WASHINGTON 4, D.C. 
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i Exhibit "A" 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff, 
VSse 


5410 CONNECTICUT AVENUE CORPORATION, 
a District of Columbia corporation, 


Civil Action No. 1493-59 


JAMES T. BENN, 
JOSEPH A. GARFIELD, 
6510 Grenada Boulevard, 
Coral Gables, Florida, 
BENJAMIN H. SAUNDERS, 


et als., 


(ff SS SY YS SI YS YY Sw” 


Defendants 


ANSWER ae CROSS-CLAIM OF DEFENDANT 
OS L 


The defendant Joseph A. Garfield files this his sworn 
answer to the complaint and his cross-claim herein and says: 


I 
ANSWER 


! 
1 through 10, inclusive. This defendant admits the. alle- 
gations of paragraphs 1 through 10, inclusive, of the complaint. 


11, 12. Answering paragraphs 11 and 12 of the complaint, 
this defendant admits that on May 1, 1958, the plaintiff and this 
defendant, who was then the owner of 66-2/3 shares, representing 
two-thirds of the authorized and outstanding capital stock of 
Garfield & Sankin, Inc. and Julius Sankin, Inc., entered into two 
stockholderst agreements, copies of which are attached to the com= 
plaint as Plaintiff's Exhibits "a" and "B". This defendent re- 
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fers to said exhibits for a more particular statement of the 
terms of said agreements. 

13, 1%. answering parazraphs 13 and 14 of the complaint, 
this defendant admits that on Apr.l 21, 1959, this defendant sign- 
ed and sent to the plaintiff the notices annexed as Plaintiff's 
Exhibits "Cc" and "D", and refers 10 said exhibits for a statement 
of the provisions thereof. 

15. Answering paragraph 15 of the complaint, this defend- 
ant admits the allegations thereof and avers that said representa- 
tions to the plaintiff were made by the @efendant Benn, pursuant 
to an improper arrangement between this defendant and the defend- 
ant Benn more particularly described in this defendant's Cross- 
Claim, infra, reference to which is hereby made. 

16, 17. Answering paragraphs 16 and 17 of the complaint, 
this defendant is without knowledge as to the representations al- 
leged to have been made to the plaintiff by the defendant 
Saunders, as referred to therein, but states that the various 
"tagreements", "notes! and other documents mentioned in said para- 


graphs were actually executed, pursuant to an improper arrange- 


ment between this defendant and the defendant Benn, as more 


particularly referred to in this defendant's Cross-Claim, infra. 
18, 19. Answering paragraphs 18 and 19 of the complaint, 
this defendant admits that on or about May 15, 1959, the plaintiff 
purported to exercise in writing his thirty day right of first 
purchase of any shares under the stockholder's agreements dated 
May 1, 1958 (Plaintiff's Exhibits "at and "B") by offering to 
purchase from this defendant 16-2/3 shares of Garfield & Sankin, 
Inc. and 16-2/3 shares of Julius Sankin, Inc., and that a <cny of 
plaintiff's purported exercise of his option is attached +9 plain- 
tiff's complaint as Exhibit "F" thereof. This defendant is with- 
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out knowledge as to the purpose of plaintiff in making said pro- 


posal. This defendant denies that plaintiff's said proposal was 
rejected by this defendant without justification, and avers that 


said proposal to purchase 16-2/3 shares of each of the two COLPO- 
rations referred to was not in conformity with the rights reserved 
to the plaintiff under Plaintiff's Exhibits "A" and "Br, 

20. This defendant admits the allegations of paragraph 
20 of the complaint. 

21. Answering paragraph 21 of the complaint, this defend- 
ant admits that the plaintiff on May 26, 1959, did validly offer 
to buy and did validly buy all of the shares of this defendant in 
Garfield & Sankin, Inc. and Julius Sankin, Inc., for the total 
sum of $800,000 evidenced by three promissory notes ae by 
the plaintiff and made payable to this defendant under the terms 
and conditions demanded; but this defendant denies that the plain- 
tiff Sankin was compelled to make said offer or to buy said 


shares. 
22. Answering paragraph 22 of the complaint, this defend- 

ant admits that the escrow agreements, stock purchase agreenents, 

assignments and other documents purporting to transfer the inter- 

ests of this defendant in Garfield & Sankin, Inc. and Julius 

Sankin, Inc. to "5470" were executed with the intent on the part 

of this defendant and the defendant Benn, the latter sctias also 

as president of 15410", to destroy the option rights of the plain- 

tir to purchase the stock in Garfield & Sankin, Inc. and Julius 

Sankin, Inc., and to render nugatory plaintiff's stockholders? 

agreements with this defendant, annexed as Exhibits wan and up 

to the complaint; and this defendant avers that it had been repre- 

sented to this defendant by the defendant Benn that upon consum- 

mation of said plan the entire interest of "5410" would then be 
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vested in this defendant who would own 66-2/3 per cent of the 
capital stock of Garfield & Sankin, Inc. and Julius Sankin, Inc., 
free of the voting restrictions described in plaintiff's Exhibits 
wat and "BY, For further answer to the allegations of paragraph 
22 of the complaint, this defendant refers to his cross-claim, 
infra. 

23, 2+, 25. This defendant admits the allegations of 
paragraphs 23, 2% and 25 of the complaint. 

26. Answering paragraph 26 of the complaint, this de- 
fendant admits that at the time of the filing of the complaint, 
the defendant Arthur M. Chaite, who was and is @ director and 
officer of Garfield & Sankin, Inc. and Julius Sankin, Inc., was 
out of this country, but avers that he has now returned. . This 
defendant admits the remaining allegations of said paragraph. 


Ir 


CROSS-CLAIM OF DEFENDANT JOSEPH A. 
GARFIELD AGAINST THE DEFENDANTS 
5410 CONNECTICUT AVENUE CORPORATION 


1 
JAMES T. BENN AND BENJAMIN H. SAUNDERS 


The defendant Joseph A. Garfield files this his Cross- 
Claim against the defendant 5410 Connecticut Avenue corporation 


(hereinafter called "5410"), James T- Benn (hereinafter called 
u 


"Benn") and Benjamin H. Saunders (hereinafter called "Saunders") 
with respect to certain matters arising out of transactions and 
SOOTHES that are the subject matter of the original action, 
and shows to the court as follows: 

1. During all the times herein referred to, the defendant 
Garfield & Sankin, Inc. was the owner of a large apartment project 
heing constructed in the District of Columbia at F410 Connecticut 
Avenue, N. W., and on which there was a temporary mortgage in the 
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principal sum of $2, 269,900, and a permanent Federal Housing 
Administration Mortgage commitment in the amount of $2,269, 900. 
The building on said property has been and is being constructed 
by Julius Sankin, Inc. for Garfield & Sankin, Inc., pursuant to 
appropriate FHA Regulations. In connection with the acquisition 
of the land for said apartment project and the construction of 
saia building, this defendant, prior to March 1, 1959, had ‘ad- 
vanced for the account of Garfield & Sankin, Inc. and yuLius 
Sankin, Inc. (in addition to his original stock investment of 
$1333.33) moneys totaling $190,000. Said moneys had been advanced 
on open account to said corporations and no part thereof has been 
repaid. The cash investment of the plaintiff Julius Sankin in 
said two corporations did not exceed $7,000. 


2. In February and March, 1959, this defendant became 
suspicious that the plaintiff Sankin had entered into or contem- 
plated entering into agreements or transactions detrinental to 
this defendant's interests. This defendant has EE 
learned that his aforesaid suspicions of plaintiff Sankin which 
were deliberately provoked and fostered by the defendant Benn may 
well have been unfounded; but his actions hereinafter referred to, 
adverse to the plaintiff Sankin, were taken by this defendant be- 
cause of his said suspicions which were fostered and provoked by 
Benn as aforesaid, and in the then belief that the suspicions were 
well-founded. 


| 
3. On or about March 1, 1959, this defendant expressed to 


his wife Janet Garfield his concern over the 50% voting rights 
which plaintiff had in Garfield & Sankin, Inc. and Julius Sankin, 
Ine. under the stockholders* agreements annexed as Exhibits wan 
and "B" to the complaint, and his wish that a legal way could be 
found to nullify plaintiff's rights under said agreenents. This 


defendant deemed it important at that time that said voting agree- 


ments be nullified, if possible, so that this defendant would be 
in a position to control all of the operations of Garfield & 
Sankin, Inc. and Julius Sankin, Inc., and prevent further recur- 
rences of what this defendant then feared had been improper detri- 
mental actions on the part of the plaintiff. This defendant's 
wife thereupon recommended to this defendant that he confer with 
defendant Benn, with whom this defendant had previously had an 
unprofitable business dealing, but whom this defendant believed 
was a clever man, conversant with legal matters. 

%. On March 14, 1959, this defendant met Benn by appoint- 
ment at the office of one Joseph Pardo, a Miami attorney, who now 
claims to be a stockholder and secretary of "5410" and whom Benn 
had previously identified to this defendant as Benn's personal 
attorney. At said meeting (which took place out of the actual 
presence of said Pardo) this defendant asked Benn for suggestions 
as to possible legal means by which this defendant could nullify 


the apparent legal ‘voting restrictions on this defendant's ma- 


jority stock interest in Garfield & Sankin, Inc. and Julius Sankin, 
Inc. Benn thereupon stated to this defendant that he would like 
to help him in the matter and that he thought he would be in a 
position to offer conerete suggestions to accomplish this defend- 
ant's wishes; that’ he, Benn, wanted no compensation for any 
services that he might render this aéfendant in that connection 
because he would like to make up to this defendant for the loss 
which this defendant had suffered in their prior business trans- 
action. It was thereupon agreed between this defendant and Benn 
at said conference that Benn would give the matter consideration 
as an "adviser" to this defendant, and that he would offer specific 
suggestions to this defendant at a subsequent conference. 


5. On April 4+, 1959, Benn called at this defendant's 
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home in Miami and stated he had some suggestions to offer which 
he said would nullify plaintiff's voting rights under the stock- 
holders! agreements, attached as‘Exhibits "A" and "B" to plain- 
tiff's complaint. Benn confirmed from this defendant the fact 
that there were no voting restrictions endorsed upon this defena- 
ant's stock certificates in Garfield and Sankin, Inc. and in 


Julius Sankin, Inc., and Benn thereupon stated to this defendant 
that under the negotiable instruments law, with which Benn said 
he was familiar, if a purported transfer of said stock certifi- 
cates could be made to a bona fide holder, such holder would take 
the same free of any voting restrictions. Benn thereupon proposed 


‘which 


to this defendant that a new "dummy" corporation be formed 
would enter into a purported contract with this defendant for the 
purchase of this defendant's stock in Garfield & Sankin, | Ine. 
Benn said that of course this defendant would be the real owner 
of this dummy corporation, although for the time being not the 
ostensible one. Benn asked this defendant as to the probable 
equity in the apartment project above the amount of the FHA mort- 
gage commitment. This defendant replied that it would be between 
$375, 000 and $400,000. Benn thereupon stated that the sale price 
to the new corporation for this defendant's two-third's interest 
in said project should be $600,000, that being, in his opinions 
a figure too high for Sankin to meet.under his stock purchase 
option. The purchase price was to be represented by a note of the 
new dummy corporation which of course need not be paid. 

6. Benn further advised this defendant that in order for 
said transaction to appear valid, it would be necessary for all 
of the stock in the new dummy corporation to be registered in 
Benn's name, and that this defendant should not publicly appear 
in any way as the owner thereof for the time being, -but that he, 
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Benn, would immediately endorse and assign all of said stock in 
said dummy corporation to the plaintiff, who could have the same 
registered in his name at an appropriate later time. 

7. This defendant avers that unknown to him at that time 
and unknown to him until on or about May 15, 1959, Benn did not 
ever intend to carry out his representations to this defendant or 
to assign and transfer to this defendant the aforesaid stock 
interest in the dummy corporation, but on the contrary and unknown 
to this defendant, schemed and planned to appropriate to his own 
use and benefit, through the medium of said "dummy" corporation, 
all of this defendant's interest in Garfield « Sankin, Inc. and 
in Julius Sankin, Inc., and to defraud this defendant in other 
ways, as hereinafter more fully set forth. This defendant, how- 
ever, being ignorant of Benn's said intentions, placed complete 
trust and confidence in Benn and relied on him to protect this 
defendant's interests, and followed his advice and instructions 
explicitly until his discovery of Benn's fraud upon this defendant 
as hereinafter more particularly set forth. 


8. On April 6, 1959, Benn presented to this defendant a 


“stock purchase agreement", copy of which is annexed hereto as 
Exhibit "1", which he stated to this defendant he had prepared 

in order to give apparent authenticity to the arrangement afore- 
mentioned and which, at Benn's request, this defendant thereupon 
signed. Benn also signed the purported agreement “not individual- 
ly or personally, but as set forth herein, i.e., for and on behalf 
of a corporation formed or to be formed." Benn had dated this 
agreement on March 14, 1959, which was the date of the first 
conference between Benn and this defendant, and insisted over 

this defendant's objection that it retain said date. Under said 
“agreement” this defendant agreed to sell to the dummy corpora~ 
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tion "purchaser" his 66-2/3 shares of the capital stock of Gar- 
field & Sankin, Inc. for the price of $600,000 to be represented 
by two non-negotiable promissory notes of the purchasing corpora- 
tion, one in the amount of $60,000, payable on demand, and the 
second in the amount of $540,000, payable on or before December 1, 
1959; and this defendant further agreed that this defendant's 
stock in Garfield & Sankin, Inc. should be delivered by him in 
escrow to the defendant Riggs National Bank “until such time as 
the total amount of $600,000 has been paid in full in cash to the 
escrow agent" for this defendant's account. It was further pro- 
vided in said "agreement" that the said sale was made “subject to 
Julius Sankin's option to purchase said 66- 2/3 shares of stock 
upon the same terms and conditions as the purchaser (i.e. the 
dummy corporation) named herein." | 
9. Promptiy after the execution of the "agreement" re- 
ferred to as Exhibit 1, this defendant and Benn came to Washington 
and, at Benn's request, conferred with defendant Saunders,, who was 
and is Benn's personal attorney in certain matters. penn arranged 
for the preparation, in Saunders’ office, of an “escrow agreement" 
with The Riggs National Bank to be executed by this defendant and 
the new “dummy corporation", which by this time he had decided 
would be called "5410 Connecticut Avenue Corporation" (defendant 


herein). A copy of said escrow agreement is annexed to the answer 
| 


of the defendant The Riggs National Bank in this action, and refer- 


ence thereto is hereby made. At Benn's request, said escrow agree- 


ment was duly executed by this defendant, by The Riggs National 
Bank, and by "5410 Connecticut Avenue Corporation" (which had not 


then been formed) "by James T. Benn, President, ae At the 


same time there were delivered to The Riggs National Bank | ‘the two 
notes for $60,000 and $540,000, above referred to, signed in the 
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name of "5410 Connecticut Avenue Corporation, by James T.Benn, 
President, pro-tem," and a stock power which this defendant signed 
also at Benn's request, assigning to "5%+10 Connecticut Avenue 
Corporation" the 66-2/3 shares of the stock in Garfield & sankin, 
Inc. which this defendant owned. Two days later, when this defend- 
ant had returned to Miami, this defendant, acting under instruc- 
tions from Benn, sent to The Riggs National Bank his actual stock 
certificate evidencing his ownership of said 66-2/3 shares, which 
stock certificate is still in the hands of said Riggs National 
Bank and which is still registered in the name of this defendant. 
10. On April 10, 1959, the defendant Saunders, at the 
request of Benn, caused the Corporation Trust Company in the Dis- 


trict of Columbia (a corporation servicing company for lawyers) 


to form a District of Columbia corporation by the name of "5410 
Connecticut Avenue Corporation", which is the "dummy corporation" 
hereinabove referred to, is the first named defendant in this 
action, and which is hereinafter called "5410". Said corporation 
was formed with an authorized capital stock of only 100 shares 
without par value, at the insistence of this defendant, who had 
been told that he was to be the sole beneficial stockholder of 
said corporation, and over the objection of Benn, who had sug- 
gested an authorized capital stock of 1000 shares. ‘The incorpo- 
rators of "5410" were employees in the Washington office of the 
Corporation Trust Company, and in the certificate of incorporation 
there were named as the first directors of "5410", to serve until 
the first meeting of shareholders, Glenn L. Archer, Jr., Betty 
Anne Murphy and William Nelson Schnell, all of whom were associ- 
ates or employees of the law firm of which Saunders was a member. 
Benn caused said directors to name him as president of "5410" and 
to name Saunders as secretary of said "dummy corporation". 
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11. On or about April 19, 1959, Benn learned for the 
first time that there were substantial sums of money in the bank 
account of Julius Sankin, Inc., and thereupon advised this defend- 
ant that it was important to have what purported to be a "trans- 
action" between this defendant and the dummy "5410" covering this 
defendant's stock in Julius Sankin, Inc., of the same character as 
that heretofore entered into respecting this defendant's interest 
in Garfield & Sankin, Inc. Accordingly, this defendant met Benn 
in Saunder's office and arranged for the preparation of a purchase 
agreement, copy of which is annexed hereto as Exhibit "2, and for 
the execution and delivery to The Riggs National Bank of an ad- 
ditional escrow agreement, copy of which is also annexed to the 
answer of The Riggs National Bank herein. Under the purchase 
agreement respecting the stock of this defendant in Julius Sankin, 
Inc., the note of "5410" was for $200,000, making an ageregate of 


$800,000 principal amount of notes of "5410" payable to this de- 
fendant for his stock interest in Garfield & Sankin, Ine. and 


Julius Sankin, Inc. The purchase agreement respecting this de- 
fendant's stock in Julius Sankin, Inc. was also declared to be 
subject to plaintiff's option to purchase the same under the agree- 
ment annexed to plaintiff's complaint as Exhibit "BU. AS in the 
previous transaction, the purchase money note was signed 54:10 
Connecticut Avenue Corporation, by James T. Benn, President, pro- 


tem." At the request of Benn this defendant also executed and 


gave to the Riggs National Bank a stock power for this defendant's 
66-2/3 shares of stock in Julius Sankin, Inc. for which ne later 
substituted the stock certificate itself. Said stock certificate 
4s still in the hands of the Riggs National Bank and is sti21 
registered in the name of this defendant. 

12. On April 21, 1959, this defendant executed and sent 
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to the plaintiff the notices of the aforesaid transactions with 
"5410", copies of which are annexed to plaintiff's complaint as 
Exhibits "C" and "D", respectively. Said notices were executed 
by this defendant on Benn's instructions. 

13. On or about April 21, 1959, this defendant, acting 
again under Benn's instructions, subscribed and paid for all of 
the authorized capital stock of n54I0", to-wit, 100 shares, at 
and for the price of $1,000, and this defendant gave to Benn his 
check for said amount, payable to cash. It was understood between 
this defendant and Benn that said stock was to be issued in the 
name of Benn, but that this defendant would be the beneficial 
owner thereof, and that Benn would endorse said stock certificate, 
when issued, in blank and deliver it to this defendant. Thereupon 
Benn and Saunders opened an account in the name of 154.20" in The 
Riggs National Bank, subject to the right of either one of them 
to draw funds thereon, and deposited in said account the $1,000 


paid by this defendant for the purchase of said stock, as afore- 


said. This defendant believes that Saunders was at that time un- 
aware of this defendant's beneficial interest in "5410". 

14. On or about April 24, 1959, this defendant at Benn's 
insistence, and in order to give color to the aforesaid trans- 
actions, resigned as officer and director of Garfield & sankin, 
Inc. and Julius Sankin, Inc., and at this defendant's request 
(made on Benn's instructions) Benn was elected by the remaining 
directors as successor director to this defendant in each of said 
corporations and as an officer thereof. 

15. Following the purchase by this defendant of all of 
the capital stock of "5410", as aforesaid, this defendant made 
repeated requests upon Benn that he deliver to this defendant a 
formally-issued stock certificate in "5410" registered in the 
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name of Benn and endorsed by him in blank, pursuant to their under-~ 
standing. Benn continued to promise this defendant that such) stock 
would be delivered forthwith, but failed to make such delivery. 

16. On or about April 27, 1959, Benn, at the insistence 
of this defendant, executed and delivered to this defendant a 


"stock power", copy of which is annexed hereto as Exhibit "3", 


assigning unto this defendant “One Hundred (100) shares of the 
common-voting-no par capital stock of the 5410 Connecticut Ave. 
Corporation standing in James T. Benn's name on the books of said 
5410 Connecticut Ave. Corporation represented by Certificate No. 1", 
17. On May 4, 1959, at the insistence of Benn that it 
was necessary to give apparent substantial assets to "5410" and 
thus to protect this defendant in his relations with the pre 


tiff, this defendant executed and delivered an "irrevocable 


assignment" to Benn "acting for and on behalf of 5410 Connecticut 
_ Avenue Corporation" of all moneys due and to become due from 
Garfield & Sankin, Inc., Julius Sankin, Inc., and Julius Senkin, 
individually, "with full irrevocable right and authority of the 
said James T. Bemn, acting for and on behalf of 5410 Connecticut 
Ave. Corporation, to ask, to make demand for, collect, sue for, 
accept payment of and give, receive, release and acquittance for 
said money." A copy of said “irrevocable assignment" is annexed 
hereto as Exhibit "4". This defendant executed said "irrevocable 
assignment" at the request of Benn without hesitation, relying 
upon the stock power and stock certificate in "5410" which had 


previously been delivered by Benn to this defendant, and which 
in the then opinion of this defendant evidenced this defendant's 
sole ownership of said "5410", 

18. on or about May 4, 1959, Benn told this defendant 


that because of the fact that the $800,000 in notes which "5410" 
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had given to The Riggs National Bank were notes of a "dummy" 
corporation without assets (other than the $1,000 paid by this 
defendant for stock as aforesaid) the transaction might still be 
subject to attack by plaintiff, and that the way to avoid such 
attack would be to apparently substitute for said notes 2,000 
shares of “bearer voting stock" in International Timber Corpora- 


tion, a Panamanian Corporation, which he, Benn, purported to own. 


Benn thereupon induced this defendant to join in a letter which 
he, Benn, signed as President of "5410" addressed to The Riggs 
National Bank, and directing them to cancel the $800,000 in 
promissory notes of "5410" then in the hands of The Riggs National 
Bank, falsely alleging that the same had been paid by delivery to 
this defendant of 2,000 shares of "no par bearer voting capital 
stock of the International Timber Corporation." Benn represented 
to this defendant that such action would effectually prevent the 
plaintiff from exercising any option to acquire this defendant's 
stock in Garfield & Sankin, Inc. and Julius Sankin, Inc. and 
would effectuate a destruction of the voting restrictions em- 
bodied in the agreements referred to as plaintiff's Exhibits "a" 
and "BY, Acting in accordance with the instructions from this 
aefendant and Benn, The Riggs National Bank did mark the afore- 
said notes of "5410" in the aggregate principal sum of $800,000 
teancelled” and delivered them to the defendant Saunders. The 
defendant Benn has never delivered said stock in the International 
Timber Corporation either to this defendant or to The Riggs 
National Bank (although this defendant may have receipted for the 
same at Benn's request) and this defendant is now informed and 
believes and therefore avers that said International Timber Corpo- 
ration has no assets of any value and that the stock therein held 
py Benn, if any, is and at all times has been worthless. 


— 
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19. In all of the foregoing actions, this defendant be- 
lieved and relied upon the representations made to him by Benn 
and the assurances given him by Benn that he was acting solely 
in the interests of this defendant, that he, Benn, would receive 
nothing out of the transactions for himself, but was endeavoring 
to "make up" to this defendant for losses sustained by this de- 
fendant in his prior business transactions with Benn. This de- 
fendant, however, has since learned and therefore now avers that: 
the aforesaid actions of Benn and other actions hereinafter re- 
ferred to, were all done by Benn and by others in concert with 


him and by "5410" through Benn, pursuant to a fraudulent scheme 
on the part of Benn to divest this defendant of all of his legiti- 
mate interests as stockholder and creditor of Garfield & Sankin, 
Ine. and Julius Sankin, Inc., and to obtain said interests for his 
(Benn's) own use and benefit, and for the use and benefit of those 
in concert with him who now claim to be officers and/or directors 
of "5410". : 

20. In furtherance of his aforesaid fraudulent scheme 
to defraud this defendant, the said Benn and "5410" acting through 
Benn as its president, have performed or caused to be performed 
certain additional acts, set forth in paragraphs 21 and 22 hereof, 
which acts were wholly unknown to this defendant at the tine and 
none of which became known to this defendant until after May 4, 
1959. | 

21. On April 22, 1959, and wholly unknown to this defend- 
ant, the defendant Saunders, acting, as this defendant is informed 


and believes, under instructions from Benn and as we) pe 
attorney for "5410", requested the Corporation Trust Company's 
nominees who were “incorporators" of "5410" to cause the articles 


of Incorporation of "5410" to .be amended, pursuant to ritie 29, 
f | 
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Section 92lg of the District of Columbia Code so as to increase 


the authorized capital stock of said corporation from 100 shares 
to 250 shares; and on said date Saunders wrongfully and erroneous- 
ly certified to said Corporation Trust Campany that no stock of 
"5410" had been subscribed to or purchased--such certification 
being made notwithstanding the purchase in Benn's name by this 
defendant on April 21, 1959, of the entire capital stock of "5410" 
and the opening of a bank account in the name of said corporation 
with the proceeds of ‘said stock purchase. Acting under instruc- 
tions from the defendant Saunders, the Corporation Trust Company, 
through its incorporators, thereupon erroneously caused a pur- 
ported amendment of the Certificate of Incorporation of "5410" to 
be filed in the office of the Superintendent of Corporations of 
the District of Columbia, signed by said incorporators, erroneous- 
ly certifying that no capital stock of 5470" had then been sub- 
scribed for, and purporting to increase its authorized capital 
stock from 100 shares to 250 shares. This defendant did not learn 
of said action until after the institution of this suit. This 
defendant is without knowledge as to what stock, if any, the 
officers of "5410" have purported to issue pursuant to said amend- 
ment, and is advised by counsel and therefore avers that any stock 
purported to have been issued by such officers is void and of no 
effect. 

22. On or about April 24, 1959, Benn, having just become 
an officer and director of Garfield & Sankin, Inc. and Julius 
Sankin, Inc. (as a tesult of his false inducements and representa- 
tions to this defendant, as aforesaid), caused Julius Sankin, Inc. 
to disburse to "5410" the sum of $24,000, which Benn then caused 
to be deposited in the bank account of "5410" in The Riggs 
National Bank, which bank account was subject to withdrawal on 
checks signed either by Benn, as president of said corporation, 
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or by Saunders, as secretary thereof. This defendant is now  in- 
formed and believes and therefore avers that Benn thereafter with- 
drew from said account for his own use and benefit all or sub-_ 
stantially all of said funds. This defendant first learned of 
the withdrawal of said $24,000 from Garfield & Sankin, Ine. by 
Benn on behalf of "5410" on May 5, 1959, but did not learn that 


the same had been disbursed for the use and benefit of Benn until 


after the institution of this suit. 

23. After this defendant's discovery, on May 5, 1959, 
that Benn had caused "5410" to withdraw $24,000 from the bank 
account of Julius Sankin, Inc. this defendant demanded from Benn 
an explanation. Benn thereupon repeated to this defendant his 
assurance that this defendant was the sole owner of wou10N and 
that everything that he, Benn, had done was for the sole benefit 
of this defendant, and to re-assure this defendant on that point, 
Benn on or about May 9, 1959, delivered to this defendant a_ stock 
certificate tNo. 1" in "5410" for 100 shares, annexed hereto as 
Exhibit "5", Benn dated said stock certificate June 3, 1959, 
which date he said he inserted because it was after the expiration 
of Sankin's options, and would therefore be unquestionably Wlegal". 
The said stock certificate was signed by "5410" through Benn as 
its president, was registered in Benn's name, and was endorsed 
by him in blank. 

24. On May 11, 1959, this defendant for the first time 
consulted an attorney with respect to. certain of the transactions 
referred to in this cross-claim. This defendant was advised by 
said attorney to take all steps necessary to regain in all respects 
his original position in relation to Garfield & Sankin, Ines, 
Julius Sankin, Inc. and Julius Sankin individually, and to this 


end to ober from Benn a currently effective stock certificate 
| 
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in "5410" which could be registered in this defendant*s name on 
the books of "5410", all pursuant to the stock power theretofore 
given by Benn to this defendant as referred to in paragraph 16, 
supra. This defendant was further advised by his counsel that 
upon receipt of such stock certificate from Benn he should present 
the same to "5410" for record transfer to this defendant. At the 
request of this defendant the defendant Benn delivered to this 
defendant in Miami, Florida, on May 12, 1959, another stock 
certificate for 100 shares of the capital stock of "5410", executed 
by that corporation through Benn as its president, registered in 
Benn's name, and endorsed by him in blank. A copy of said stock 
certificate is annexed hereto as Exhibit "6". 

25. on May 14, 1959, Arthur J. Phelan, Esquire, then 
acting as attorney for this defendant, presented to the defendant 
Saunders, as secretary of "5410" the stock certificate for 100 
shares of the capital stock of "5410", referred to as Exhibit né6n, 
together with the stock power annexed hereto as Exhibit #3", and 
requested that a certificate for 100 shares of the capital stock 
of "5410" be forthwith issued and registered in the name of this 
defendant. The defendant Saunders wrongfully refused to accede 
to this request. 


26. On advice of counsel, this defendant on or about May 


15, 1959, proffered and requested of Benn a complete rescission 
of all of the transactions hereinabove referred to. Said request 
and proffer of rescission, and the improper conduct of Benn were 
discussed by this defendant's counsel on May 22 and May 25 with 
the defendant Saunders and with one Dinty W. Whiting, a Miami 
attorney, who was then representing Benn, and who now claims to 
be a "bona fide" subsequent purchaser of stock in "5410" and vice- 
president thereof, and who has appeared in hearings before this 
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court as alleged attorney for and vice-president of "5410", The 
proposed rescission was also discussed on May 22 and May 25, 1959, 
with the defendant Saunders who was then representing both Benn 
and "5410". Benn failed and refused to rescind the transactions 
as proffered, or in any other respect. This defendant is still 
prepared to rescind all of said transactions and tenders himself 


to the court as ready so to do upon such terms and conditions as 


| 
the court may deem equitable and proper. : 


27. On May 28, 1959, this defendant made a full ais- 
closure to the plaintiff Sankin and counsel for said plaintiff 
of the acts hereinabove set forth and offered to make amends to 
said plaintiff in any appropriate way; and agreed to indemnify the 
plaintiff from any loss or expenses which plaintiff Sankin might 
suffer or incur as a result of any claim asserted against him 
arising out of the aforementioned transactions, including attorneys! 
fees in any court proceedings which plaintiff deemed it necessary 
to institute for his protection. 

28. This defendant is informed and believes and therefore 
avers that Dinty W. Whiting who now claims to be vice-president 
and director and stockholder of "5410" and Joseph Pardo who how 
claims to be secretary and director and stockholder of ns¥IOK have 
been and are acting in concert with Benn in certain of the trans- 
actions hereinbefore referred to, and had actual or constructive 
notice of the fraudulent action of Benn above set forth; that 
Benn, who since the incorporation of "5410" had controlled the 
actions of said corporation and of its board of directors (nomi- 
nated from Saunders! office force as aforesaid), did on or about 
May 28, 1959, purport to resign as president of "5410", and aia 
cause said directors to resign and select in their stead said 
Whiting, Pardo and others in concert with Benn as officers and 
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directors of "5420"; and said persons so chosen have wrongfully 
caused "5410" to file pleadings in this court denying the owner~ 
ship of stock in said corporation by this defendant and have 
otherwise wrongfully attempted to preserve for the defendant Benn 
and for themselves the fruits of Benn's aforesaid fraudulent acts. 
29. This defendant is advised by counsel and therefore 
avers that although the actions of this defendant hereinabove re- 
ferred to may be considered as the actions of a transferor under 
fraudulent conveyances, nevertheless under the circumstances here- 
inabove mentioned and to the extent that said fraudulent convey- 
ances have not been consummated, this court may decline to give 
its aid in such consummation, and may also decline to permit 
"5410", the transferee under said fraudulent conveyances, to take 
any further action looking toward the enforcement of agreements 
or transactions not heretofore completely consummated or enforced. 
This defendant therefore represents and shows to this court as 


follows: 


(a) The stock certificates representing the 66-2/3% 


interest of this defendant in Garfield & Sankin, Inc. and in 
Julius Sankin, Inc., now held in escrow at The Riggs National 
Bank, and for which said Riggs National Bank has filed inter- 
pleader in this court, are still registered in the name of this 
defendant, and despite desperate efforts on the part of Benn and 
other purported officers of "5410" to obtain a transfer of said 
stock on the books of Garfield & Sankin, Inc. and Julius Sankin, 
Inc. to the name of u5410", said transfers have not yet been made. 
Without the aid of this court or of the parties to this action, 
said transfers of stock cannot be made and if said transfers are 
not hereafter made this defendant's rights to his stock interest 
in Garfield & Sankin, Inc. and Julius Sankin, Inc. will remain 


unimpaired, subject only to the purchase contract of Julius 
Sankin, set forth in his complaint filed herein. : 

(b) The assignment by this defendant to "5410" of all 
his right, title and interest to moneys and assets in Garfield 
& Sankin, Inc. and Julius Sankin, Inc. annexed hereto as Exhibit 
nou, has not as yet resulted in the payment of any moneys or other 
assets to "5410", other than the $24,000 referred to in paragraph 
22, supra. This defendant is advised by counsel that this court 
has the power to decline to permit said assignment to =e 
affirmatively effective or to be enforced in any way. . 

(c) The purported amendment to the Certificate of 
Incorporation of "5410", referred to in paragraph 21 hereof, be- 
ing void and of no effect, and this defendant having paid for the 
100 shares of stock orfginally authorized by said corporation and 
represented by the stock power and abortive stock certificates de- 
livered to this defendant by Benn, this defendant is advised by 
counsel and therefore avers that he is now the sole equitable 
owner of all of the stock in "5410", and that this court is en- 
powered to enjoin the present purported officers, directors and 
stockholders of "peLO" from taking action which would result in 
divesting this defendant of his said equitable interest in said 
corporation, and from otherwise confirming Benn's aforesaid : 
fraudulent acts. 

WHEREFORE, THE PREMISES CONSIDERED, this << prays: 

1. In the alternative as follows: 

(a) that this court may direct a complete rescission 
of all of the transactions and uncompleted transfers referred to 
in this cross-claim upon such terms as to the court may seem meet 


and proper. 
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(>) that! the court may declare all uncompleted trans~ 
fers and all agreements and contracts referred to in this cross~ 
claim to be null and void to the extent that they have not already 
been fully consummated. 

(ce) that this defendant may be declared to be the sole 
legal and equitable stockholder of u5410" and that the defendants 
to this cross-claim may be required to execute all'necessary docu- 
ments to vest this defendant with full ownership of all the stock 
of said corporation. . . 

2. That the defendants Benn and "5410" may be required 
to account to thisdefendant for moneys which they or either of 
them have diverted from Garfield & Sankin, Ine. and from Julius 
Sankin, Inc. 

3. That the purported amendment to the certificate of 
incorporation of "5410" filed on May +, 1959, may be declared 
null and void. 


4%. That this court may appoint an independent receiver 


for "5410" who may control the further proceedings in this court 
on its behalf and that the present purported officers, directors 
and attorneys for said corporation may be enjoined from action on 
its behalf adverse to the interests of this defendant. 

5. That "5410" may be enjoined from enforcing or seeking 
to enforce against this defendant any of the agreements and assign- 
ments or other documents executed by this defendant and purporting 
to affect this defendant's stock interests or other interests in 
Garfield é Sankin, Inc. and Julius Sankin, Inc. 

6. That this defendant may have such other, further and 
alternative relief as the nature of the case may require and to 
the court seem meet and proper, this defendant declaring himself 


J.A. 169 Sane 


to the court as being at all times ready and willing to do equity 
in the premises. 


Joseph A. Garfield 
oseph A. Gariie 

6510 Grenada Boulevard 
Coral Gables, Florida. 


DOUGLAS, OBEAR & CAMPBELL 


Lsf Eines oa Campbell 
uns . Campbe 
enj. W. Dul 

Benj. W. any 
Attorneys for Defendant 

Joseph A. Garfield 
822 Southern Building, 
Washington 5, D. C. 


STATE OF FLORIDA ) 
COUNTY OF DADE ) 


| 
I, JOSEPH A. GARFIELD, do solemnly swear that I have read 
the foregoing and annexed answer and cross-claim by me subscribed 
and know the contents thereof; that the matters and things therein 
stated are true, except those stated on information and belief 


and as to those I verily believe them to be true. | 
| 
| 


Zs/_._Joseph A. Garfield 


SUBSCRIBED and SWORN TO before me this 22 day of June, 


Ls/ Howard F. Heer 
otary Pu 


Notary Public, State of Florida 
at large 
My commission expires Mar. 23, 1962 
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RE en A Tn thie let day of May, 1958 
detwoen the undersigned, stockholders of Garfield and Sankin, Inc.» 
corporation created and existing under the iowa! Of the District of Columbia. ; 
"- 1, Notwithstanding the amount and percentage of the whole... 
of the commenistece of Garfield and Sankin, Ine. owned by each of the 
undersigned, they and sach of them, severally. and individually, for theme 
selves, their heirs, and assigns, agree that each shall have an equal vote ‘3 ; 
the affairs of the corporation. The effect of this agreement is that neither i. 
ons of the undersigned, heirs, or assigns, can have a larger or greater’ 
vote than the other irrespective of the numerical amount of the stock owned * 
; by each of the undersigned. ‘o 
2. Incase of any disagreement the matter is to be resolved . 
by arbitration, cach side of the controversy appointing one member and the : “ 


two so appointed, in case of disagreement, to select « third. 


nolder and his heirs and assigns will not dispose of any of the shares withs. .. * 34 


out first offering same upon 30 days written notice: to the other stockholder ae a 


er stockholders. 


4. ' Nothing herein contained shall affect the proportion of ..-% | ./:. 


profit or loss which is based on the percentage of stock owned by each of... 


the undersigned. - 
Witness: . 
/ef A. M. Chaite on lal 3. A. Garfield 


Js/ A. M, Chaite 


I a a el 


Pres, ExRbst ~ 


STOCK PURCHASE 


THIS AGREEMENT entered intothis 14 day of March, 1959, 


by and between JOSEPH A. GARFIELD, hereinafter referred to as 


“Seller,” and JAMES T. BENN, not individually or personally, | but 


acting for and on behalf of a corporation formed or to be formed, 
3 
hereinafter referred to as "Purchaser," 


WITNESSETH: | 
WHEREAS, SELLER represents that he is the owner and holder 
of 66-2/3 shares of the authorized issued and outstanding stares 
of common-voting capital stock of GARFIELD & SANKIN, INC., a cor- 
poration organized and existing under the District of Columbia 
Business Corporate Act, Washington, D. C., and : 
WHEREAS, said shares of common voting capital corporate 
stock represent 66-2/3 per cent of the authorized, issued Se out- 
standing capital shares of the common-voting stock of GARFIELD & 
SANKIN, INC,, and ‘ 


WHEREAS, SELLER desires to sell, and PURCHASER desires to 


purchase said 66-2/3 per cent representing 66-2/3 shares of the 


capital corporate, common-voting stock for the purchase price of 


and upon the terms and conditions as hereinafter set forth;| 


NOW, THEREFORE, in consideration of the premises and 


covenants and agreements hereinafter set forth, the parties hereto 


| 
do covenant and agree as follows: : 


1, SELLER agrees to sell to the PURCHASER, and the 
PURCHASER agrees to purchase from the SELLER, the said 66-2/3 per 
| 


cent or 66-2/3 shares of the authorized, issued and outstanding 
corporate capital nommon-voting shares of the corporate stock of 
GARFIELD & SANKIN, INC., for the price and upon the terms “oe 
conditions as set forth in the following paragraphs of this agreement. 
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2. PURCHASER agrees to pay to the SELLER the agreed 
purchase price of Six Hundred Thousand Dollars ($600,000.) and 
the payment of the said purchase price shall be in the following 
form and manner. 

(a) One (1) demand promissory note, non-negotiable, 
in the face amount of Sixty Thousand Dollars ($60,000.), made 
and executed by the corporation to be formed to take title to 
the stock being purchased. 

(b) One (1) promissory note, non-negotiable, in the 
face amount of Five Hundred Forty Thousand Dollars ($540,000.), 
due and payable on or before December 1, 1959, made and executed 
by the corporation to be formed to take title to the stock being 
purchased. : 

3. SELLER agrees to transfer and assign to PURCHASER 
gaid.66-2/3 shares of common-voting stock representing 66-2/3 per 
cent of all of the authorized, issued and outstanding common- 
voting shares of capital corporate stock of said GARFIELD & 
SANKIN, INC., and to deliver said 66-2/3 shares of the common- 
voting stock of said corporation to Riggs National Bank, Main 
Office, Washington, D. C., or any other agreed to (mutually) 
banking ‘institution; said banking institution shall be in the 
capacity of a fiduciary agent, which said fiduciary agent shall 
hold the said 66-2/3 shares of common-voting stock in escrow 
until such time as the total amount of. Six Hundred Thousand 
Dollars $600,000.) has been paid in full in cash ~ thé escrow 
agent’ for the account of the SELLER. 

The 66-2/3 shares of common-voting stock referred 
to herein. and being sold hereunder shall be deposited in the 


Riggs National Bank of Washington or shall be deposited at any 


other matually agreed banking institution. SELLER shall deliver 
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said 66-2/3 shares of common-voting stock to the escrow agent 
and said shares of stock shall be held in escrow pursuant to 
the terms and conditions of this agreement. The above eae 
referred to herein representing the purchase price shall be 
payable at the same banking institution that shall hold che 
said stock in escrow. The banking institution (escrow sod 
fiduciary agent) shall be authorized to deliver said 66- 2/3 
shares of common-voting stock being purchased hereunder to the 
PURCHASER upon receipt by the escrow agent of the purchase (price 
in full in cash. In the event of any default in the payment of 
said notes or in the event any of the terms and conditions con- 
tained in this agreement shall be breached by the PURCHASER, 
chen in that event the bank shall be authorized to deliver forth- 
Cian upon notice from the SELLER of such default or breach, the 


said 66-2/3 shares of common-voting stock to the SELLER, 


GARFIELD & SANKIN, INC. assets are as follows: 


f 
| 
| 
4. SELLER represents to the PURCHASER that the said 


(a) 165 apartment units located at 5410 try 
Avenue, N.W., Washington, D.C., said apartment building commonly 
enous as The Garfield, and that the said apartment units ate all 
furnished with ranges, refrigerators, dish-washers and garbage- 
disposal units, and further that all public places such as the 
lobby, halls, etc., are completely decorated and furnished, and 
that the said 165 apartment units shall all be ready for obcapancy, 
not later than June 1, 1959, and that the said apartment building 
is also known as FHA Project No. 000-00099, 5410 Connecticut 


Ave., North West, Washington, D.C., and that the said plans and 


specifications used in the construction of said 165-unit apart- 
ment building, eight stories, were prepared by Thomen & Cxpear 


eens architects, Washington, D.C., and that the legal de- 
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scription of the land upon which the eight-story, 165-unit 
.apartment building referred to herein is situated, is as 
follows: : 

Lots 24, 25, 26, 824, 825, 826, 827 and 

828, Square 1857, Washington, more par- 

ticularly as per plat of survey attached 

hereto and prepared by Maddox and Hopkins, 

engineers and surveyors, in Silver Spring, 

Maryland. 

(b) In addition to the above 165-units as referred to 
herein, the SELLER represents that an additional asset in the 
form of Sixty Thousand Dollars ($60,000.) in cash is presently 
in a bank account or shall be delivered to an agreed bank account 
in favor of GARFIELD & SANKIN, INC., and the-said $60,000. re- 
ferred to herein is an asset of the said corporation and shall 
be and remain an asset of said corporation, and shall not be 
withdrawn, directly or directly from said corporation by the 
SELLER or PURCHASER or by anyone acting in their behalf, and 
shall be on deposit through the day of the closing of this 
transaction. 

It is understood and agreed by all of the parties 
hereto that said $60,000. bank deposit is to come from the pro- 
ceeds of the permanent FHA mortgage financing, and in the event 
said permanent mortgage has not been closed or in the event 
there are not sufficient proceeds after payment of all other 
obligations of the ‘corporation to make the said $60,000. deposit, 
the SELLER shall contribute to the corporation as a capital 
contribution, any deficiency between the proceeds available for 
said deposit and $60,000., and provided further that in the event 
this transaction shall be closed prior to the closing’ of ‘the’ 
permanent mortgage, the SELLER shall lend the corporation $60,000. 


for operating capital to be repaid to the SELLER from the proceeds 
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of said permanent mortgage loan insofar as the same will suffice 
after payment of all other corporate encumbrances, obligations, 
liabilities and claims, and will Potones the corporation fron 
any deficit if the proceeds available are not sufficient to pay 
said loan. 

5. SELLER represents that the said GARFIELD & SANKIN, 


| 
INC. is free and clear of any and all liens, encumbrances , 


‘bilities or claims regardless of the kind or nature. However, 
| 
with the exception of a permanent first mortgage in the principal 


amount of $2,269,900. to replace the present construction! loan 

| 
mortgage now of record, which said permanent first mortgage 
when the building is completed shall become the only encumbrance 


| 
of record and the said first mortgage shall be placed of record, 


and the terms of said permanent first mortgage shall be repayable 
. | 


at the rate of $3,783.17 per month plus interest thereon at the 
rate of 4-1/2 per cent per annum plus 1/2 per cent per ais for 
FHA insurance, The monthly payments shall be payable on the lst 
day of August, 1959, and on the first day of each arid ‘every month 
thereafter until fully paid on October 1, 1998, at which dine 
and date said mortgage ren, ° 
’ 6. SELLER agrees to remain with Garfield & Sankin, Inc., 
until such time as the construction of said 165-unit apartment 
building is finished and a complete certificate of occupancy 
therefor has been issued and received through the proper author- 
ities, and ronchars the SELLER agrees to remain with Garfield & 
Sankin, Inc,, and be responsible not only for the completion of 
the building as set forth in the plans and specifications, but 
also shall remain with said corporation and be responsible to 


. . | 
the PURCHASER for the completion of the permanent mortgage which 


is in the process of being consummated and closed within the 
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next one hundred twenty days, and shall be responsible for 
the construction loan being paid off and released. All pro- 
ceeds of the permanent mortgage above the ‘amount of other liens, 
encumbrances, loans, liabilities and claims, shall remain in 
Garfield & Sankin, Inc, 

7, The SELLER may, at his option, call the entire 
amount of moneys due to be made payable to him‘upon a thirty- 
day written notice in the event the management of said Garfield 
Apartment Building is determined by the SELLER to be unsatisfactory 
for any reason whatsoever. 

&. The PURCHASER covenants and agrees to vote said stock 
so as to cause the said Garfield & Sankin, Inc. to be so managed 
and controlled that all income received from the rental of the 
said 165-unit ‘apartment building and any and all revenue received 
or collected in connection with said apartment building and any 
and all moneys received or collected directly or indirectly by 
Garfield & Sankin, Inc., shall become trust funds upon the receipt 
thereof, and shall be forthwith deposited in a trust ‘account’ at 
an agreed banking institution in the vicinity or general area 
of the operation of said Garfield Apartment Building, and the 


moneys so deposited shall be withdrawn or drawn against at such 


time only as to pay for operating expenses and other agreed fixed 


costs and expenses and expenditures but none of the expenses, 
fixed costs and expenditures shall exceed a competitive level 
based upon a comparison with not less than three’ (3) other 
apartment buildings of approximately similar size, location, 
construction and-cost. No maintenance or repairs in the excess 
of One Hundred Dollars ($100.00) shall be agreed to by Garfield 
& Sankin, Inc. except upon the receipt of three competitive bids 


(bona fide). 
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It is agreed and understood by all of the parties 
hereto that all bank checks and/or withdrawals for any reason 
whatsoever shall be signed by the new owner of said shares of 
stock sold hereunder or by his nominee designated in writing, 
and also by a member of an independent CPA firm who shall cer- 
tify and insure to che SELLER all accounts payable and at 
_ accounts receivable, me the SELLER shall receive from said 
CPA firm (to be agreed upon by the PURCHASER and the SELLER) 


monthly reports as to all moneys received and collected and as 
to all moneys paid out by Garfield & Sankin, Inc. 
| 
In the alternative, Garfield & Sankin, Inc may 


enter into a management contract with any person, firm, ‘partner- 
ship or corporation approved by the SELLER provided said manage- 
| 


ment contract shall vest exclusive control and management of 
the corporate assets in said person, firm, partnership or cor- 


poration, and shall provide among other things for the tender- 


ing of monthly operating statements to the Ee and the 


seller, | 


9, Heretofore. the SELLER agreed to give and did give 
and grant to JULIUS SANKIN, 5400 Uppingham Street, Chevy Chase, 
* | 
Maryland, a thirty (30) day option to purchase the said|66-2/3 


cee 
shares of common-voting stock of Garfield & Sankin, Inc., sold 


hereunder. Therefore, the PURCHASER agrees with the SELLER that 


the PURCHASER is purchasing said 66-2/3 shares of cdamon-voting 
stock subject to JULIUS SANKIN's option to purchase said 66-2/3 


shares of stock upon the same terms and conditions as the PUR- 


CHASER named herein, 

10, It is agreed and understood by the parties hereto 
that JAMES T, BENN is acting for and on behalf of other parties 
in interest, and that a corporation shall take over by assignment 
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the rights under this contract entered into by JAMES T. BENN, 
on behalf of such corporation, and that upon the assignment by 
“JAMES. T.BENN to such corporation of his rights under this con- 
- tract and notification by the corporation to the SELLER to the 
effect that the corporation shall be substituted in place and 


instead of JAMES T. BENN, then all liabilities of JAMES T. BENN 


shall be terminated and extinguished and the corporation shall 


simultaneously assume liability and performance thereunder, and 
this condition is a condition precedent to the whole transaction 
and shall survive the closing of this transaction, to which said 
condition the SELLER unconditionally agrees thereto, , 

ll, This transaction shall be fully consummated not 
later than April 10, 1959, and all of the parties hereto do here- 
in agree to make, execute and deliver any and all papers required 
and necessary to consummate this transaction = or before April 10, 
1959. 

12. This Agreement shall be binding and inure to the 
benefit of the heirs, administrators, executors, successors and 
assigns of the respective parties hereto. 

IN WITNESS WHEREOF, all the parties hereto have hereunto 
set their hands and seals to this Stock Purchase Agreement in quad- 
ruplicate, this 14 day of March, 1959, at Miami, Dade County, 


lorida. 


ames T. Benn, 
not individually or personally 
but as set forth herein 
, Signed and delivered in . . 
the preece of: 


G 


STATE OF FLORIDA ) 


COUNTY OF DADE ) 


I HEREBY CERTIFY that on this 14 day of March, 1959 1 
before me personally came JOSEPH A. GARFIELD and JAMES T. BENN, 
to’ me known to be the individuals described in and who executed 
the foregoing Stock Purchase Agreement dated March 14,. 1959, 
and have acknowledged before me that they executed the same i 
for the purposes therein expressed | 


WITNESS MY SIGNATURE AND OFFICIAL SEAL at Miami, Dade 


County, Florida, the day and year last before said. 


Notary Pablic, ee 
State of Fleride at Lan 
My Commission Expires July 9 1 
Ametican 


uy Sesety Ca, of N.Y. 
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PLAT OF SURVEY 

Lots 24, 25, 26, 824 thru 828 Square 1857 
Washington, D. C. 

Seale: 1" = 40° April 23, 1958 


Maddox & Hopkins 
Engineers and Surveyors 
Silver Spring, Maryland 


LEGATION STREET 


7923 
weEesT 1 266.56 


ESCROW AGREEMENT 


This Escrow Agreement, made this 8th day of April, A.D., 
1959, by and between JOSEPH A. GARFIELD, hereinafter referred to 
as party of the first part, and 5410 CONNECTICUT AVENUE CORPORATION, 
hereinafter referred to as party of the second part, and THE RIGGS 
NATIONAL BANK, hereinafter referred to as Escrow Agent, WITNESSETH: 

WHEREAS, party of the first part is the owner of sixty-six 
and two-thirds (66-2/3) shares of the authorized, issued and 
outstanding capital corporate common voting stock of Garfield & 
Sankin, inc., a District of Columbia corporation, said sixty-six 
and two-thirds (66-2/3) shares representing sixty-six and two-thirds 
per cent (66-2/3%) of all of the authorized, issued and outstanding 
capital shares of the common voting stock of said Garfield & Sankin, 
Inc., and 

WHEREAS, under certain Stock Purchase Agreement dated 
March 14, 1959, by and between said party of the first part and 
party of the second part, the party of the first part undertakes to 
sell to party of the second part said sixty-six and two-thirds (66-2/3) 
shares of said stock and party of the second part undertakes to 
purchase said sixty-six and two-thirds (66-2/3) shares of said 
stock, and 

WHEREAS, party of the first part does hereby agree to deliver 
the said sixty-six and two-thirds (66-2/3) shares of said stock to 
escrow agent and the said escrow agent agrees to hold said sixty-six 
and two-thirds (66-2/3) shares of stock, as escrow agent, until the 
following terms and conditions are fulfilled. 

NOW, THEREFORE, IN CONSIDERATION OF the sum of One Dollar 
($1.00) lawful money of the United States, receipt whereof is hereby 
acknowledged, and of the mutual covenants hereinafter contained, it 
is agreed as follows: 
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1. Pirst and second parties do hereby appoint and desig- 
nate The Riggs National Bank as escrow agent for the purposes as 
| 


‘hereinafter set forth. 


2. Party of the first part will cause to be deposited before 
the close of banking hours on Friday, April 10, 1959, the following 


described property: 


Sixty-six and two-thirds (66-2/3) shares of the 
common voti stock, representing sixty-six and 
two-thirds (66-2/3) per cent of the authorized, 
‘issued and outstanding capital shares of the 

common voting stock of Garfield & Sankin, Inc., ' 
a District of Columbia corporation. | 


3. Party of the second part does hereby deposit with the 


said escrow agent the following described property: 

| 
One (1) demand promissory note, non negotiable, 

in the face amount of Sixty Thousand Dollars 
($60,000.00) made and executed by the said party 
of the second part, and one (1) promissory note, 
non negotiable, in the face amount of Five Hundred 
Forty Thousand Dollars ($540,000.00) due and pay- 
able on or before December 1, 1959, made and 

executed by the said party of the second part. 


| 
4, First and second parties do hereby authorize the said 
| 


escrow agent to keep and preserve the said properties in its posses- 

sion until the payment in full of the said promissory notes Denetoe ie 
before referred to;/ a ir the Se seortnee seconds part deceules § ak x 
the payment of any of its undertakings under the terms of the above- 
described notes, and in the event the said notes are not paid in 
accordance with their terms, to thereupon deliver the said sixty-six 
and two-thirds (66-2/3) shares of stock hereinbefore described. to 

the party of the first part; and it is expressly understood that in 
the event the party of the second part fails, neglects or refuses to 
pay the said notes ‘when due, then the escrow agent is hereby authorized 
to deliver the aforesaid shares of stock to the party of the first : 
part, aad reture to party of the second part the said notes and axy cash payuests 


hel by the cocrey agent for the acoout of party of first part. 


i} 
te 
| 
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5. First and second parties do hereby authorize the said 
escrow agent to turn over to the respective parties the properties 
hereinabove described which have been deposited by each of said 
parties upon a written consent executed by poth the parties of the 
first and second parts. 

6. In connection with responsibilities hereunder, it is 
understood and agreed that the escrow agent will not be required to 
enforce any agreement as between the party of the first part and 
the party of the second part, or others, and that if any disputes 
shall arise with respect to the properties herein deposited, it is 
understood and agreed that the escrow agent may interplead either of 
the said parties of the first and second parts and that the said 
parties of the first and second parts will indemnify The Riggs National 
Bank against all consequences and expenses to which it may be put. 

It is further understood that in the event that the escrow agent 

shall act upon advice purporting to be genuine and true, and shall 

do so in.good faith, said escrow agent assumes no responsibility or 
obligation of any kind whatsoever, and that in such contingencies 

the escrow agent will beleld harmless and free from all responsiblity. 
In the event that the escrow agent shall find it necessary to consult 
with counsel of its own choosing in connection with this escrow agree- 
ment, any expenses so or otherwise dncourred shall be for the account 
of the parties of the first and second parts, both of which agree to 


reimburse the escrow agent upon request. 


IN WITNESS WHEREOF, the parties hereto have set their hands 


on this 8th day of April, 1959. 


- For Walue Rereived,... TF 


ereby sell, assign and transfer unto. 


\represented by C ificate No. 
« 
nd do hereby irrevocably constitute and appoint....- FMA. FS . 
f 


attorney tot fer the said stock on the books of 


Lee ae _with full power of substitution in premises. 


ae 


Dated 


Ts. presence vf 


" sh ae, ? aaYetthd 
~ eo KEL IS 


Notary ic, State of Florida at Large. 
My Commission Expires Joly 9 1962. 
Bonded by Ameriean Surety Co, of N. ¥. 


5410 CONNECTICUT AVE. CORPORATION 
1000 Shoreham Building 
Washington, D. C. 


Miami, Florida, 
May 4, 1959 


Actention: Mr. Shaw and Mr. Wiegering 


Gentlemen: 


TEcLon. 


4s you will note, the Joint Letter of Authorization is self- 
explanatory. 


Thank you for your usual careful attention. 


Very truly yours, 


5410 CONNECTICUT AVE. CORPORATION 
aff 


) 
, 


‘ 
of bbe = 


President 


STB:esd 


kc 


JOINT LETTER OF AUTHORIZATION | 


Miami, Florida, 
May 4, 1959 


The Riggs National Bank 

Trust Department 

1508 "H" St., N.W. 

Washington, D.C. 

Attention: Mr. Shaw and Mr. Wiegering 

Gentlemen: 

You are presently holding in escrow, pursuant to Escrow 

Agreements dated.April 8, 1959 and April 21, 1959, certain stock 
| 

certificates issued by Garfield and Sankin, Inc., and Julius 

Sankin, Inc., and registered in the name of Joseph A. Garfield, 

and attached to said stock certificates are executed stock powers 
| 

signed by Joseph A. Garfield in favor of 5410 Connecticut Ave. 


Corporation, purchasers of same. 


Further, you are presently holding in escrow pursuant to 
: | 
said above Escrow Agreements the following promissory notes: 


One (1) demand promissory note, non-negotiable, in the 
face amount of Sixty Thousand Dollars ($60,000.00), 
dated April 8, 1959, ve 

AND One (1) promissory note, non-negotiable, in the face, 
‘amount of Five Hundred Forty Thousand Dollars ($540,000.00) , 
dated April 8, 1959, due and payable on or before December 1, 
1959. Payee of said above two (2) notes is Joseph A. Garfield, 


and payor of said above two (2) notes is 5410 Connecticut 
Ave. Corporation, and 


One (1) demand promissory note, non-negotiable, in the face 
amount of Two Hundred Thousand Dollars ($200,000.00), dated 
April 21, 1959. Payee is Joseph A. Garfield, and payor is 
5410 Connecticut Ave. Corporation. Ries 
| 
You are hereby irrevocably authorized and directed by the 
undersigned to deliver or cause to be delivered the said above 
Soke ea 
three (3) promissory notes in the aggregate amount of Eight 
. | 
Hundred Thousand Dollars ($800,000.00) to 5410 Connecticut Ave. 
Corporation, attention of Benjamin H. Saunders, Secretary, #1000 
Shorham Building, Washington, D. C. All of the above three) (3) 


promissory notes shall be MARKED "CANCELLED," AND DATED. 


J.A. 186 


The Riggs National Bank, 
Trust Department -2- 5-4-59 
For your record, please be advised that Joseph A. 
Garfield, payee of said above three (3) promissory notes, has 
this day received, from James T. Benn acting for and on behalf of 
5410 Connecticut Ave. Corporation, payor of said above three (3) 
promissory notes, two thousand (2,000) shares of no par value 
bearer stock of INTERNATIONAL TIMBER CORPORATION, in exchange for 
Joseph A. Garfield's right, title and interest in and to the said 
three (3) promissory notes, for which the payee named herein has 
this day acknowledged receipt of said shares of stock as full, total 
and complete payment of the above three (3) promissory notes in 
the aggregate sum of Eight Hundred Thousand Dollars ($800,000.00). 
In connection with the responsibilities hereunder, it is 
expressly understood and agreed by the undersigned that paragraph 6 
of the Escrow Agreements dated April 8, 1959 and April 21, 1959, be 
made a part and parcel of this Joint Letter of Authorization as 
though said paragraph 6 were fully set forth herein. 
Very truly yours, an 


; ah ie poss} | 


JOSEPH A. ES) 


5410 CONNECTICUT AVE. CORPORATION 


Signed, sealed and 
delivered in the 
presence of: 


STATE OF FLORIDA ) 

COUNTY OF DADE ) 

I HEREBY CERTIFY that on this day personally appeared before me, an 
officer duly authorized to administer oaths and take acknowledgments, 
JOSEPH A. GARFIELD individually and JAMES T. BENN as President of 

5410 Connecticut Ave. Corporation, to me well known to be the. persons 
described in and who executed the foregoing Joint letter of Author-~ 
jzation, and acknowledged before me that they executed the sane freely 
and voluntarily for the purpose therein expressed. ee Layee 
WITNESS my hand and official seal at eRe Dade County, Florida, //.. 
this 4th day of May, 1959. Vij ae 


J.-A. 187 


: _ IRREVOCABLE ASSIGNMENT SS NUS 


¢ 


KNOW ALL-MEN 3Y THESE PRESENTS, that this Irrevocable :- 
Assignment, made. and executed this 4 day of May, 1959, by JOSEPH : 
. GARFIELD, of Coral Gables, Florida, for and in consideration 
of the sum of Ten Dollars ($10.00) and other good and valuable 
consicarettcss in hand paid by James T. Benn, acting for and on 


behalf of 5410 Connecticut Ave. Corporation, .a corporation organ 


ized and existing under the laws of the District of Colunbia, the . 
receipt and sufficiency whereof are hereby acknowledged, has : : 
granted, bargained, sold, assigned, transferred and set ‘over, and : 
by. these presents does grant, bargain, sell, assign, transfer and : 
set over unto the said James T. Benn, acting for and on behalf of 


| 
. 5410 Connecticut Ave, Re ALL MONEYS DUE AND ‘To BECOME 


DUE FROM GARFIELD AND SANKIN, INC. AND suLrus SANKIN, INC., BOTH 
OF THE SAID ABOVE CORPORATIONS ORGANIZED AND EXISTING ‘UNDER THE 

. LAWS OF THE DISTRICT OF ‘COLUMBIA, AND JULIUS SANKIN: INDIVIDUALLY, : 
with full irrevocable right and authority of the said James T. 
Benn, acting for and on behalf of 5410 Connecticut Ave. -Corpor- 


ation, to ask, to make demand for, collect, sue for, accept ees 


of, and give receipt, release and acquittance for said money; S 
IN WITNESS WHEREOF Joseph A. Garfield has hereunto set 
his hand and seal this 4 day of May, 1959. 


| 

| 

| 
al 
E 
o's 
Hae 


signed, sealed and delivered 
in the presence of: 


“STATE OF FLORIDA ) gs; 
COUNTY OF DADE 


’ I HEREBY CERTIFY that on this day personally aeeeucees ete me, an: 
officer duly authorized to administer oaths and take acknowledgments,. 
JOSEPH A. GARFIELD, to me well known to be the person described in” 

and who executed the foregoing Irrevocable Assignment, ané acknow- 

ledged before me that he executed the same freely and volunterily tore 


herein expressed. 
Tess He HAND and of eres =--1 =¢ Miami, Dade Coune. Florida, 


Miami, Florida, 
‘May 4, 1959 


RECEIVED from JAMES T. BENN, acting for and on behalf of 5410 Conn- 
ecticut Ave. Corporation, a District of Columbia Corporation, 

one (1) stock certiricate representing two thousand shares of non- 
par value bearer common voting stock issued by International Timber 
Corporation, a Panamanian corporation. 


The undersigned acknowledges receipt of said above two thousand 
(2,000) shares of stock which has been accepted by the undersigned 
in exchange for three (3) promissory notes in the aggregate amount 
of Eight Hundred Thousand Dollars ($800,000.00); payor of said 
notes, 5410 Connecticut Ave. Corporation; payee of said notes, 
Joseph A. Garfield. 


Further, the undersigned, Joseph A. Garfield, accepts the above stock 
certificate in exchange for the said three (3) notes and does hereby 
and herein acknowledge receipt of the said shares of stock as full, 
total and complete payment of the above three (3) promissory notes 

as more particularly set forth in the Joint Letter of Authorization 
to the Escrow Agent, The Riggs National Bank, Washington, D.C., 

dated May 4, 1959, and as set forth in the Exchange Agreement 

May 4, 1959, by and between 5410 Connecticut Ave. Corporation, & 
District of Columbia corporation, and Joseph A. Garfield. 


Signed, sealed and delivered JOSEPH A. GARFIELD 
in the presence of: 


STATE OF FLORIDA) <<, Y 
COUNTY OF DADE ) ~" 


I HEREBY CERTIFY that on this day personally appeared before me, an 
officer duly authorized to administer oaths and take acknowledgements, 
JOSEPH A. GARFIELD, to me well known to be the person described in 
and who executed the foregoing Receipt for Stock Certificate, and 
acknowledged before me that he executed the same freely and volurtari- 
ly for the purpose therein expressed. 

WITNESS MY HAND and official seal at Miami, Dade County, Flcrids, 


this 4 day of May, 1959. Sd? ie 
Lpdlimegh mad: x oA ed 


4 
Notary Pabtic. Seate of Florida st Large. / ‘ 
My Cammrscine Ferries Jnly 9 Wee 
Meaded by Amcrwas Sascty Co. of N.Y. 
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i 2: % 
Cos Gxtifios: tot _ JAMES T. BENN 
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; 7 James T. Benn, 


The shares of stock represented in this stock certi- 
ficate are the same and one shares of stock 

as set forth in an undated stock power assign- 

ment in favor of Joseph A. Garfield, delivered 

to Joseph A. Garfield this day, April 29, 1959, 
which stock power Joseph A. Garfield shall hold 

as further collateral security fer payment in 
commection with the Garfield Apartment Building, 
Washington, D.C. 


— 
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y interest at the rate of ———-per cent per annum unti¥’ po N 


b entment, demend, est and notice of dishonor, and consent; 
rover kere, without notice to In case this note ohalti not be paid bat’ 
tot per, costs of collection, including a reasonable attorney's fee 


RIGGS NATIONAL BANK OF WASHINGTON, D. C. 
Main Office, 1503 Pennsylvania Avenue, N. W. 


5410 CONNECTICUT AVE CORPORATION 


By: O/ Z S 


~sda 


i 
Address 1000 Shoreham Bldg., Washington, D.C. 


RS. ferest at the » Tate off ON per cent per annum 


(or ives presentment, ate we and notice of dishonor, a 
er or makers without notice to In case this note shall not be aS. a; 


to pey costs of collection, including a reasonable esttorney’s fee. 
—IGGS NATIONAL BANK OF WASHINGTON, D. C. 
Main Office, 1503 Pennsylvania Avenue, N. W. OK. 


5410 SONNECTICUT AVE, CORPORATION 


5410 COMMMBPTICUT AVE. CORPORATION 


1000 Shoreham Building 
Washington 5, D. C. 


May 27, 1959 


The Riggs National Bank 
Trust Department 

1508 H Street, N. W. 
Washington, D. C. 


Attention: Mr. EB. B. Shaw, Vice President and Trust Officer 
Mr. W. S. Wiegering, Trust Officer 


Gentlemen: 


Pursuant to the telegram forwarded to you by Western Union 
on Tuesday, May 26, 1959, at 10:30 p.m., the contents of which are 
hereby explicitly confirmed and ratified as more specifically set 
forth hereinafter. 


"you are hereby notified that you are irrevocably pro- 
hibited from delivering to Julius Sankin, his assignee or 
nominee, the two (2) stock certificates, to wit: one 
certificate representing 66 2/3ds shares of stock of 
Garfield and Sankin, Inc., and one certificate representing 
66 2/3ds shares of stock of Julius Sankin, Inc., which 
you are now holding pursuant to certain Escrow Agreements 
dated April 8, and April 21, 1959, unless the terms and 
conditions as set forth in Agreement, dated March 14, 1959, 
are fully complied with, which said Agreement, dated March 14, 
1959, is made a part and parcel by reference of the said 
Escrow Agreement, page 1, paragraph 3, dated April 8, 1959, 
and unless the terms and conditions as set forth in another 
Agreement, dated April 21, 1959, are fully complied with, 
which said Agreement dated April 21, 1959, is made a part 
and parcel by reference of the Escrow Agreement, page 1, 
paragraph 3, dated April 21, 1959. 


“purther, you are irrevocably authorized and directed 
to deliver to Julius Sankin, his assignee or nominee, the 
said above two (2) stock certificates only on condition 
that Julius S&nkin, his assignee or nominee, delivers to 
you for the account and benefit of 5410 Connecticut Ave. 
Corporation, the sum of Eight Hundred Thousand Dollars 
($800,000.00), which said amount represents the aggregate 
sum of three (3) promissory notes which you marked 
"canceliea" and delivered to Benjamin H. Saunders, Esq., 


The Riggs National Bank 
Trust Departaent 

May 27, 1959 

Page 2 


acting for ang on behalf of the 5410 Connecticut Ave. 
Corporation, on May 8, 1959. You were irrevocably 
authorized and directed in a joint letter of authoriza- 
tion, dated May 4, 1959, to deliver the said three | 
promissory notes in the aggregate amount of $800,000.00, 
to Mr. Saunders, as set forth above. In the same Joint 
Letter of Authorization, Joseph Garfield irrevocably 
acknowledged receipt of the full total and complete 
payment for the said three (3) promissory notes, which 
constituted full and complete payment for the said shares 
of stock referred to herein, and acknowledged that | 
5410 Connecticut Ave. Corporation is the ower of the 
two (2) said stock certificates that you are presently 
holding for 5410 Connecticut Ave. Corporation in escrow." 


In connection with the responsibilities hereunder, it is 
expressly understood and agreed by the undersigned that paragraph 
6 of the Escrow Agreements dated April 8, and April 21, 1959, 
be made a part and parcel of this letter of notice and authoriza- 
tion, as though said paragraph 6 were fully set forth herein. 

Very truly yours, 


5410 CONNECTICUT AVE. CORPORATION 


«Ved DIT 


es President 


Received and Accepted this | 
27th day of May, 1959, atyees A.M. 


THE RIGGS NATIONAL BANK, TRUST DEPARTMENT 


AGREEMENT 


THIS AGREEMENT dated this 26th day of wey, 1959, by and 
between JAMES T, BENN, hereinafter referred to as "Seller" and 
HARRY W. LINK, JR., hereinafter referred to as "Purchaser Link", 
and SAMUEL. BETOFF, hereinafter referred to:as "Purchaser Betoff", 
_ and JOSEPH PARDO, hereinafter referred to as "Purchaser Pardo" and 
DINTY WARMINGTON oe hereinafter referred to as "Purchaser™ 


Ss. R e WINN 


Whiting" Cee Sn eas hereinafter referred to as 
nn 


"purchaser KEXHK". 


WHEREAS, Seller desires to sell and assign two hundred eitty 
(250) shares of no par value common-voting. stock of 5410 Connecticut 
Ave. Corporation, a corporation organized and existing binder the 
"laws of the District of Columbia, Washington, D..C., and 
. WHEREAS, said above two hundred fifty (250) shares of, stock . 
represent all (100%): of the authorized, issued and CE shares 
of stock of: 5410 Connecticut Ave. Corporation, and 

WHEREAS, the above Purchasers, namely Purchaser Link, 
Purchaser Betoff, Purchaser Pardo, Purchaser Whiting and ‘purchaser 
Nelms, desire to purchase said two hundred fifty (250) shares of : 
no par value common-voting stock of 5410 Connécticut Ave. Corporation _ 
for the purchase price of and upon the terms an conditions as 
hereinafter set forth: : ; 

NOW THEREFORE, in consideration of the premises and covenants 
and agreements hereinafter set forth, the Purchasers hereto do 
covenant and agree as follows: . ; ; 

1. Seller agrees to sell and assign by appropriate instru- 
ments to the Purchasers hereto, and .the Purchasers hereto agree to 
purchase from the Seller the said two hundred fifty (250) shares of 


stock representing 100% of the authorized, issued and outstanding 


shares of 5410 Connesstont Ave. Corporation under the*terms and 
| conditions set forth in the following parearaphe of this. Agreement. 
2.. Purchasers hereto agree to pay to the Seller the agreed 
“purchase price of Five Hundred Fifty Thousand Dollars ($550,000.00), - 
and the payment of said purchase shall be in the following form and 


manner: : : | 


Balance Balance Payable 
“Due | as Follows 
] 


SREXKKEK $2,500.00 per 
. a each quarter, ~ 
' §. R. Winn | - $110,000. $20,000. $90,000. including in- 
- . ’ terest at 5% 
‘per annum for 
ithe ensuing ‘ 
‘|5 years there- ; 
jafter unpaid : 
_ sbalance ake 
2 jon COE TEES 


Samuel J. ~ eee js See OE anes 
Betoff -.50 “$110,000, . - $25,000. *” $85,000. 


Harry W. Ss z “ 
| ink, Jr. -*' 50 $110,000. . $30,000. $80,000. 
Joseph Pardo .. 50  $110,000.- $15,000. $95,000. 


Warmington : as a: 
Whiting: - 50 $120,000, $20,000. $90,000. 


(b) Said Purchasers hereto do hereby agree to pay to the. 
' Seller the down payment as set forth above and the balance due as set 
| forth above shall be in the form of promissory notes made and executed 
' by the respective. purchasers hereto and made payable to the order of 
the Seller. . re as : | 
3. The Purchasers hereto have ‘been apprised of the assets 
of said 5410 Connecticut Ave. corporation and. have examined the - 
| agreements, instruments and papers which are made ‘a part and parcel 


' hereof of this Agreement by reference as though fully set férth herein 


in connection with the Seller's purchase of sixty-six and two-thirds 
(66-2/3) shares of stock of Garfield & Sankin, Inc. (owner of 
Garfield Apartment Building located at 5410 Connecticut Avenue, N. W., 
Washington, D. C.) and sixty-six and two-thirds (66-2/3) shares of 
stock of Julius Sankin, Inc. (General Contractor of said Garfield 
Apartment Building) from James T. Benn's predecessor in interest, © 
namely Joseph A. Garfield - including Joseph A. Garfield's irrevocable © 
assignment of all monies due or to become due from Garfield & Sankin, 
Inc., Julius Sankin, Inc., and Julius Sankin individually, and accord= 
ing to Goldwyn & Berlin, CPA, Washington, D. C., auditors for Garfield 
& Sankin, Inc., and Julius Sankin, Inc., the amount due as per their 

' certified statement dated May 19, 1959 as of April 30, 1959 repre- 
senting the sum of $182,166.67. 

4, The Seller does hereby give notice’ to’ the penenesenee 
hereto that they are purchasing said shares of stock as set forth. 
‘above subject to a certain 30-day purchase option in favor of Julius 
Sankin, which operon expires not later than May 30, 1959. Said 
option was originally given and granted by Joseph A. Garfield, 

_ predecessor 4n interest, unto Julius Sankin. Notice to Julius Sankin 
was effective as of April 29, 1959 to the effect that 5410 Connecticut 
Ave. Corporation purchased from Joseph A. eee the shares of 
stock in which Julius Sankin had a 30-day purchase option upon the 
beste terms and conditions of 5410 Connecticut Ave. Corporation. | 

5. This Agreement shall be binding and inure to the benefit 
of the heirs, administrators, executors, successors and assigns of 


the Seller and the respective Purchasers hereto. 


IN WITNESS WHEREOP, all of the parties hereto have set 


J.A. 199 


wv 
‘their hands and seals in quadruplicate ‘this 26th day. of May, "1959, 


in Washington, DC. Ct 


WITNESSES : ° 
St 4 
Lge 


- 


| Cope renct J 
ee ww * 
Kuthe Metiahs ee J) : : 


JOSEPH PARDO 
Purchaser 


WARMINGTON TING 
Purchaser’ 


See 


— HARXXKENMERLXMRR S, Re I R. WINN © 
Purchaser ieee 
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Im THE UNITED STATES OFSTRICT COMT PR 
THE DISTRICT OF COLUMBIA 


_ JULIUS SAMIN 
Plaintiff, 


’ Chw82 Action No. 1493-59 
sane Sn AVERUE CORP., 
a. 


vs. 


Defendants. 


JAMES T. BER 
Plaintiff, 
v8. Civil Action No. 4002-60 
JANET GARFIEDO 


pees AnD G: % Beer ate terear sc Lick 
MO. 1492-09), All 5 ab PLATEL IED 
CTVEL Action Bo, 4ene-e6 


Pleintiff, Jslius seasi v6. SPE 


Accerding to the testinony of Senkia, there were ne negoti- 
ations between him and Benn relative te the purchase and sale of 
the 66-2/3% steck interest ef Joseph A. Gerfield in Garfield & 
Sankin, Inc., ond Julive Senkia, Iac., which Seakin Ss seeking, 
among other things, to eequire in this action at a fair sarket 
price by his complaint grounded en allegations of freud. 

Standing alone, no cause of action mey be ssintained by Sen- 
kin against Benn 

RE A ce 
proceedings wee te create an issue ef freud betucen plaintiff 

Senkin and his essociste dofendent Joseph A. Garfield. The élleged 
fraud consisted of o confession by Garfield, es 8 repentent sinner, 


implicating the purchaser of his 66-2/3% steck interests tn the 
twe corporations. In the course ef Garfield's confessica the 
came of Janes T. Benn was asserted. 

Senkin, by alleging that a censpiracy to defaeud eta’ trens- 
pired ac a result of Garfield's confession of his om fraud, 788, 
solely by this device, able to name Benn as @ party defendant. 

The pre-triel order, depositions and pre-trial exhibits un- 
equivocally disclose that defendant Garfield, the repentant sinner, 
agreed to indeanify Sankin for all costs and expenses of this 
litigation. Sarkin stated that up to now the emount is about 
$32,000.00, | 

The defendant Garfield is admittedly in court without clean 
hands. His indemnification arrancements with Sankin, and : 5 Sankin's 
acquiescence with the terms, mskes it incumbent upon the Court to 
exasine into the arzangement end dismiss Sankin's cauee fer rea- 
sens of jurisdiction. : | 

In Gardner ve. Goodyear Dents] Vulcenite Ce., 82 U.S. (well.) 
' 141, the Supreme Court held that where parties to 2 ‘suit have com- 

promised and settled al] differences between them with the under- 
: standing that the euit shall go on to a final hearing end deter- 
mination as if the compromise had not been made, and one party 
paid the counsel eaployed for both sides, the suit is collusive. 


where such facts become known to the Supreme Court after its de- 
| 


cision in the case, its decree was vacated, its mendate to the 
Cirewit Court recalled, and the motion to dismiss wss granted. 
2 | 


. This Court should do no less. | 


Agein, in United stetes, et 3} vs. Johason, 319 U.S. 302, 


the Supreme Court citing Gardner vs. Gooayeas Dental Vulcanite co... 
- | 

eta). supsa, stated, smons ether things, that whenever in the 

| 


course of litigation it appears that there wes no genuine ad- 
wersery relationship between the perties the Court may dicaies 
the cause without entering judgment on the merits and it was the 
Court's duty to do so on grounds of public policy whee it sp- 
peared the cuit was conducted only under the domination of one 
ef the parties. In this case, Garfield {is the reel perty in 
faterest and has ne standing in equity to maintein an action 
against Benn. Garfield is using Sankin as a vehicle for the 
institution of this collusive suit, For these reasons Sankin's | 
complaint should be dismissed, 

Cross-Claim of Defendant, Joseph A. 


Garfield, vs. Jefendent, James {. Senna 
; 0 hetic oO 3— 


Gerfield is a party defendant to this action solely by rea- 


sen of his confessed fraud against his asscciste Sankin. In 
equity and good conscience he cannot be heard to complain against 
defendent Benn or seek relief through the equity Court sgainst 
Benn by reason of his confessed unclean hands. This would be 
. 60 whether it be in this action where Garfield is a crose- 
claimant or is, an independent suit egeinst Benn. It is elenen- 
tary thet no course ef action will arise out of an admitted il- 
legal transaction. : 

wea ee ete etal cate 


Action No. 1439-39), and Pleintiff, Janes 
T. Benn vs. Defendant, anes Garfield 
“iv: A f-) : 


isseua_Iavolved 
(2) Is Bern entitled to recover the sum of 
' $60,000.00 stelen from him by the Gar- 
fields, and 
{2) Were receipts or releeses, stock eerti- 
__| fieates, or other doouments issued to the 
‘Garfields by Benn invalid because they 


Prier to May 8, 1959, Defendent, Jones T. Benn, ee fer 

and in behelf of Defendant, 5410 Connecticut Ave. Corp. (Pur- 
chaser), entered inte a series of agreements and instruments 
with Defendant, Joseph 4. Garfield (seller). The documentaticn 
concerned in this transection revolves around the purchase and 
sale of a two-thirds stock interest in two corporations. Ger- 
field end Sankin, Inc., and Julius Senkin, Inc., doth District 
of Columbia corporations. A180 included therewith is an irre- 
woceble assiqnnent entered into petween 5410 Connecticut Ave. 
Corp. end Joseph A. Garfield dated May 4, 1959, concerning ite 
self with money loans and edvances nade by Joseph A.” Garfield 
to Garfield and Sankin (a partnership), Garfield and senkin, 
Inc., 8 District of Colusbia cerporation, Julius senkin, Inc.» 
a District cf Columbia corporation, and Julius Sankin, iadivi- 
dually. This whole transaction was escrowed with the Trust 
Department, Kiggs National Bank, Main Cffice, rashington, o. C. 
Plaintiff, Julius senkin, was made aware of the transaction and 

- a21 the docuemtns in connection therewith prier to ay 8, 1955, 
with the excerticn of three cancelled promissory notes aggrega-_. 
ting $800,00C.CO made by 5410 Connecticut Ave. Corp. in favor of 
Joseph A. Garfield, and these three (3) notes were exhibitea to 
Plaintiff Senkin on May 15, 1999.. The aforesaid three notes 
aggregating $800,000.00 were marked “cancelled” and were dated 
by the Trust Depsrtment of the Siggs Kational Bank on May 3, 19255 
thereby concluding the whole transaction between 3410 Connecti- 
cut ave. Corp. and Joseph *. Garfield. About 5339 AL. on way 6, 
1989, the cancelled notes were delivered in hand by the nisgs 
Benk Trust Department to Senjamin H. Saunders, then Seeretary of 
$410 Connecticut Ave. Corp., and James T. 3enn. : 
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Defendant Garfield and his wife, Defendant Janet Garfield, 
make their hoae in Miami, Florida. Ovring the tisaes pertinent 
te this ection, either or both of the Gerfields would travel 
with oak frequency between iMiemi end fashington, 0. C. 

On about Nay 7, 1955, however, the Garfields were at hose 
in Miami, The Garfields called: Senn several times urging Benn 
to come to Niemi. Their urging inaicated anxiety. Tension 
seemed to be mounting in the Garfield hoze because of Herman 
Mankes’ (Garfield's uncle end Sankin's father-in-law) presence 
there. Garfield declined to tell Benn the basis far his appar- 
ent anxiety but urced hia to come to Mies! at once because Kenkes 
was making trouble at his house. . 

Gn May &, 1955, at about noon, Senn ceparted MeeNtnaeon for 
Miam& where he arrivea in theesrly afternoon, Upon errivel, Senn 
wes met at thei airport by Mrs. Garfield. He inforued her that 
he hed an ursent appointment with her husband. mre. Garfield 
insisted that Senn go with her to keep another appointment before 
seeing her husband. Senn declined, and thereupon hired his own 
U-Orive-It automebile and drove to Kr. Garffeldts house in Coral 
. Gadles, Florida, where he arrived a short time later. 


When Benn arrived at Garffela'’s home, there was no indice- 


tion of tension or anxiety on the part of Garfield, nor was Her- 
man Mankes present. Garfield cpened the conversation by inquir- 
ing whether 3enn haa signed the sinutes of the annual stockhold- 
ers and directors meeting of beth corporations end the corpore- 
tiens* income tex returns. Defendant 3enn declined to sign the 
annual minutes cf the stockholders and directcrs. meeting of the 
two corporations and stated aa a reason that the ainute bocks 
aid not reflect any authority for the expenditures and disburse- 
ments in excess ef §2 million dollars cf FHA insured funds. ce- 
fendant Benn insisted that the previous officers and directors 
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meke end execute proper corporate resolutions reflecting those 
expenditures and disbursements and that defendant Senn would 
thereafter adopt them and meke them & pert of the aforesaia annual 
meeting of the two said corporaticns. Senn declined signing the 
income tax returns for the reason that he had been advised oy his 
tax counsel {Senjanin 4. saunders of Hamel, Norgan, vark anu Saun- 
ders) to refrain from executing the tax returns under he, Mee 
Saunders, woula request a complete audit from %. F. Graham & UG., 
certified public accountants, #ashinston, o. C., =hom ‘ir. Saun- 
cers had encased to make the audit. 

At about 4:00 F.4, Janet Garfield errived ana joines a dis- 
cussion wherein Garfield was howing Ssnn some plat plens and some 
building plans. Al} seemed quiet and serene up to that point. 

Shortly thereafter the Garfields’ tempers vegan te flare ic. 
Bennts presence. Their louc exchances cf epithets reached such 
volume that Garfield would ge to am adjacent room and request 
flienn to fello: him. Thies pattern cf loud, heated exchanges veo 
tween the two Carfields repeated itself several tines, By hind- 

‘ sight, ‘Senn cane. to learn that these txo actors were stacias these 
domestic scenes as 2 setting for the purpose of stealing Zens." s 
briefcase. Garfiela mcved from room to room to get oxay from 
Janet. Garfield finally told 3enn that he considered Senn dise. 
respectful in his, Serfield’s, house, “hen Bern inquired as to 
the basis for such a remark, Garfield said in substonce and effect, 
viz, -- “By carrying ycur briefcase from rcom to room, Kiodody 
here ie going to steal} it from you.” , 

wath thet, Benn placed his prief case in the der; ageinst the 


wall. Shortly thereafter, Garfieid's fcur-yeareold ce came 


oTJe 


inte the den and wanted Benn te sccompany her (the daughter) so 
she could show Benn her dell at another part of the house. She 
said her daddy wanted her to show the doll to Benn. 

Renn followed the child to the other end of the house and 
upen Benn'’s return to the cen he noticed that the orief case 
was afseing. 

Benn asked Garfield where it was end ‘he was “advised thst 
ganet Cerfiela had taken it end left with it, 

From a window in the den, 3enn saw Janet Garfield running 
toward her automobile carrying his brief cease, _ She got into her 
car and spec off. Senn ran out after her to retrieve his brief 
ease, but she wes just gcing cut of sight. 

Benn returned to the Garfield house, where he was assured 
by Garfield that he would be completely responsible fornhis wife's 
acts and for Senn not to worry. 

Benn then advised Garfield that the brief case contained in 
excess cf $160,000.06 in cash ana in. eddition all the records of 
$4}0 Connecticut Ave. Corp. and other papers whose identity he 
could ‘not recollect. — 

Garfield made no effort to have his wife return, He said 
she was going tc a friend's house and that he would just have tc 
wait for her tc return. 

As they sat in Garfield's heme, Garfield said he was sorry 
he hed to steal the brief case, but that he had no alternative, 
that it would be returned iamedistely, 2s _socn as Mr. Senn ‘signed 
the referred tc annual stockholders" and directors’ minutes and 
giso sign the income tex returns for both corporations. 

Benn respectfully declined, indicsting Saunders, Secretary 
ef 8410 Connecticut Ave. Corp., and the accounting firm he en- 


gaged, would have to decide those matters. Garfield insisted 
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that Benn should get rid cf saunders and his eceouating firs be- 
cause he (Gerfield) would: give Benn all the legal end secounting 

telent he needed. 3enn declined, commenting thet he| was already 
having enough difficulties with the Interne) Revenue Service. 
This kind of conversation was repeated off and on in Garfield's 
home until about 1:00 A.M., Saturday, May 9, 1959, which was the 
tine when Jenet Garfield arrived, Her opening remark was, “vid 
he agree to sign the minutes and the returns?* To which Garfield 
replied, “Not yet.° 

Thie pattern of conversation continued and the Garfields 
went off to bed. Benn remained in the den, About 9200 Ack.e 
May 9, 1959, the same campaign followed. Garfield bargeined the 
return of 3enn‘*s brief case for signatures on the oa ainutes 
and the tex returns. Senn insisted ‘that these should be pessed 
upon by Saunders and the accounting ‘fire. 

Gn May 9, 1959, Garfield and, on occasions, his , xife, would 
repeatedly ack Zenn why he had not called the police. Ca at 
least five cccasions either Garfield or his wife, Janet, would 
diel the phone number for the Police Separtaent and then hand 
the telephone instrument to Benn, teuntingly urging| Bean to oo 
to the police. Senn refused it. on those particule: occasions, 
and GarfSela accusingly remarked thet Senn could il) afford to 
call the police because the ensuing publicity would put the In- 
ternal Revenve cn notice that Benn had $120,000.00 which Benn 
could not explains that he would have to account fer the moneys 


that Garfield was certain that the money did not belong to Zenn 


but te others who also could il) afferd to be exposed since they, 


in turn, could not account fer the aoney. 
All of Garfield's cloak and dagger dGremetics backfired when 
at sbout 2:00 P.w. on saturday, May 5, 1959, after too much 
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taunting, prodding ana goading by the Garfielcs, 3enn, to their 
amazement and chacrin, sccepted the telephone instrument after 
the police number hac been dialed by one of thea, anc announced 
in clear tones to the police that a robbery had been commiitec 
involving in excess of $100,000.00 and sume valuable documents. 
Benn gave the address cf the Garfield house ana hung up. *ithin 
minutes, the police began to pour Into the Serfiel¢ house from 
al} sides and throuch the gerace. The pelice demanded to kno« 
who resorted the robbery and 3enn asserted that he did. enn 
informed the officers that ne was {in Garfield's house a8 a quest 
at their invitation following numerous phene calls to 3enn in 
reshington, 3. C.; that Benn arrived in Miami early Friday after- 
noon, May 8, 1939, and about an hour later the Garfields stole 
his brief case with the aforesaid contents. Benn described how 
the Garfields carried off the ruse by using their four-yeareoli 
daughter to distract 3enn with her toys. He further told the 
police that Gerfield admitted he knew that he wife took it and 
told Senn not to worry. 

Shortly after the complaint was made, the Sergeant of 
Detectives ana Gerfield closted themselves in the cen while senn 
and Mrs. Garfield and the uniformed officers rezsined in the 
kitchen. The sergeent and Garfiela re-entered after a brief 


period when the 35ergeant stated that he was assurec thet it was 


@ civil dispute end that the Garfields' ano Senn's attorneys 


would take care of it. 
“hile the Sergeant and Garfield were closeted, 8 uniformed 
officer questicnea Sanet Garfiels. She first claimed that she 


had no knovledce of any robbery ana after further interrogation 
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adaitted the robbery. The officer ferbade her to Leave the house. 
She then told the pfficer that the brief case wee at their attor- 
ney*s hone, after the uniformed policeaan demended that she return 
it. Hrs. Garfield said that it would take over an heur to go and 
return from her attorney's home. The police left efter the Ser- 
geent announced that it was a civil matter. Garfield assured 

the police that the matter would be settled. after the police 
had departed, Garfield told Benn that Senn should thank him for 
rot charging 3enn with robbery cr semething, es the Sergeant of 


Detectives was a very good friena of his. 
Thereafter, on the same day, Sarfield decided thet denn 


would have to execute some stock certificates in accordance with 

his inetructions as @ condition for the return of his brief case. 
Bean and Garfield proceeded to the office of Mrs. Gowney, 2 pub 
lic stenographer, at the Columbus Hetel in downtown Miant for 
thet purpose. Janet went in another direction to get the brief 
case from her attorney. It was understood that all: would meet 

at Mrs. Dewney’s at the Columbus Hotel. 

At Mrs. Jowney's office in the Columbus Hotel on ‘way GS» 

1959, Garfield insisted thet as a condition for the return of the 
brief case, 3enn would have to execute Jointly with hia an agrese- 

: ment, the effort of which woulc authorize the Risss oe to re- 
lease the stock certificates of Garfield and Sankin, Inc., and 
Julius Sankin, Inc., which the bank held, subject to Sankin's 
option to purchase, Benn signed the agreenents under the duress 
of the refusal to return the money the Carfields had stolen, plus 
all of Benn’s files, Thereafter, Mrs. Sarfiela Sreaene the brief 
case into “rs. Oowney’s office and tossed it in Senn*s lap. Benn © 
discovered that there was enly $60,000.00 in cash in the brief case 


and that his files were still missing, Mrs. Garfield said she 
would give him the remsining balence of $60,000.00 anc his files 
when Benn did what the Garfields demanded. The Garfields ine 
structed Senn to make out 6 stock certificate aseigning to Joseph 
Ae Garfield 100 shares of 2410 Connecticut Ave. Corp. stock. 
Thereafter, his wife, Janet Garfield, wanted 8 stock certificate 
also for 100 shares in her name. A few minutes later, Garfield 
wanted ancther stock certificate in his name for the sane amount. 

Thereafter, 3enn and the Garfields went to Garfields’ home 
on the promise of getting his $60,060.00 from them. There, Gar- 
field demanded Senn f£1l oot a release stating that Bean haa re- 
ceived the brief case and ite contents. denn did this on the 
representation that the $60,000.00 would be returned. Garfield 
said thet the receipt was improper and that the figure of $120,000 
should be entered. 3enn reminded hia that he hed only received 
$60,000.00 and Garfield replied, °You put $120,000.00 on the 
receipt and you will cet the rest of your money.“ Senn complied 
and handed the receipt to Garfield. Then Garfield seid he wanted 
spon" (Kicholton) te approve the aforeseid "5410" certificates 
first before returning the $60,000.00. 

Benn was assured that on the following day, sunday, May 10, 
195S, the remaining $69,000.00 would be returned. Senn met vith 
Garfield at his house on the morning of May 10, but Sarffeld had 
not yet received Nicholson's approval. Cn UW Aday, May 11, 1959, 
Garfield denanded another certificate for 100 shares of *5410° 
made out to Janet, his wife, aod then he would surely deliver the 
$60,000.00 balance, <fter this, Garfield said thet attorney 
wanted another stock certificate made out to Gerfield which «es 
done et urs. Cowney's cffice in the Columbus Hvtel the following 


day, May 12, 1959. Following this, Garfield essured Senn that as 
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soon es his attorney approved it, he would surely return the 


$60,000.00 he hed stolen. Gerfield instructed Benn to call Ser- 
field that evening and the matter would oe concluded. Benn 
called Sarficla as instructed, but Garfield was not available. 
Ca “ednesday morning, Mey 15, 195¢, Senn bearded a plane at Miasi 
and departed for Yashington, 3. C. | 

In sumnary, Sern signed a joint letter of authorization tc 
the fises National Sank to release the Cartield and Sankin, Inc.,y 
and Julius Senkin, Inc., stcck 3s well as a receipt for the 
brief case dictated by Garfiela on way S, 19593 aespite this, 
the $69,000.50 was not returned, Nor was the $60,000.00 returned 
after executinc the stock certificates demanded py both Sarfielus 
on May 9, 16, 11, 1955, and the last one on May 12, 1958. The 
lest excuse waa that his attorney, Nicholson, had nct yet ap- 


proved the stcck certificates, 


Discyssion 


(1) The Court must determine the isaue of fact whether the 
Gerfields returned $120,900.00 or $60,000.90 to Benn. 

(2) There can be no question but thst Senn was under curess 
when the varicus documents ano certificates were executed by hin 
at Garfield's direction. Senn stood to lose $120,900.00 if he 
aid not comply with Garfield's demands, The amount of money in- 
volved {3 considerable. #eighing this against the senness used 
by these pecple of dexonstrated imaorality, coupled with their 
unressonable use of the Police Separtment, we are led without 
distraction to the conclusion that Benn was at the mercy cf his 
mailefacters. : 

In these circumstances Senn had no means of ismediete relfef 


from the actual durese than by compliance eith Garfield's demana, 
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The doctrine scems well established that where @ party has pcos- 
session or control of the property of enother, end refuses to 
surrehder it to the control and use of the owner except upon 
compliance with an unlawful demand, a contract made by the 
owner uncer such circumstances to emancipate the property is to 
- pe regarded ae made under compulsion and duress. 17A Am. Jur. 
$62. 


‘The question in each case where duress is esserted turns on 


whether the person acted upon (Benn) by threats of the person 
claiaing the penefit of the contract, for the purpose of cbtein- 
ing the contract, as to be bereft of the quelity of mind essen- 
tia) to the making of the contract and was the contrect theredy 
so obtained. Under this theory, duress is to be tested, not by 
the nature of the threats, but sather by the state. of aind in- 
duced thereby in the victia. IJhid.. p. 572. Sete also, Grin- 
shaw vs. Zithrow, 248 F.2d 896 (CA 59). | 
In these circumstances, Benn had no alternative but tc ceaply 


with Garfield's requirements. 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


JULIUS SANKIN, 
Plaintiff, 


vs. CIVIL ACTION NO. 1493-59 


5410 CONNECTICUT AVENUE 
CORPORATION, etc., et al., 


Defendants. 


DEPENDANT BENN'S BRIEF ANSWER To 
PLAINTIFF'S BRIEF _ON_ COMPLAINT 


PLAIN tf 2. 


James T. Benn 
_ Pro Se 
February 5, 1965 c/o 605 Southern 
Building 
Washington, D. C. 


Prefatory Statement 

Statement of Questions Presented 
Counter-Statement of the Case 
Statement of Points 

Statutes Involved 

Summary of Argument 

Argument 


I. ALL CASES SUPPORTING PER SE VALIDITY OF AGREEMENTS 
RESTRICTING THE ALIENATION OF STOCK INVOLVE SITUA- 
TIONS WHERE THE RESTRICTION HAS BEEN INSCRIBED 
EITHER ON THE CERTIFICATE OF INCORPORATION, OR IN 
THE BY-LAWS, OR ON THE STOCK CERTIFICATE, OR A 
COMBINATION OF THESE. 


SECTION 15. OF THE UNIFORM STOCK TRANSFER ACT PRO- 
TECTS PURCHASERS WITH OR WITHOUT NOTICE. 


EVEN IF THIS COURT SHOULD DETERMINE THAT NOTICE IS 
AN ELEMENT, NO CONVINCING EVIDENCE OF SUCH NOTICE 
IS PRESENT HERE. 


IN ANY EVENT, THE ONLY RIGHT WHICH THE MAY 1, 1958, 
AGREEMENTS GRANTED SANKIN WAS TO PURCHASE THE STOCK 
FROM 5410-BENN ON THE EXACT TERMS WHICH THEY HAD 
PURCHASED FROM GARFIELD. 


EVEN IF THIS COURT SHOULD DETERMINE THAT GARFIELD 
HAD A RIGHT TO DEAL WITH SANKIN. FOR SALE OF THE 
STOCK AFTER THE SALE TO BENN-5410 CORPORATION, NO 
EFFECTIVE CONTRACT WAS CONCLUDED BETWEEN THEM. 


THE EVIDENCE CLEARLY ESTABLISHES A CONSPIRACY 
BETWEEN SANKIN AND GARFIELD TO DEFRAUD BONA FIDE 


PURCHASERS AND, THUS, SANKIN SHOULD BE DENIED 
RELIEF ON THE BASIS OF HIS UNCLEAN HANDS. 


Conclusion 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS SANKIN, 
Plaintiff, 
vse 


Civil Action No. 1493-59 


5410 CONNECTICUT AVENUE 
CORPORATION, etc., et al., 


Defendants. 


DEFENDANT BENN'S BRIEF ANSWER TO 
PLAINTIFF'S BRIEF ON COMPLAINT 


—PLAINTI FES 3 Ss eee 
Introductory Statement: Inasmuch as this brief has been 

ordered by the Court as a post-trial brief, it necessarily con- 

tains questions of law and fact and, in some instances, presumes 


facts which have yet to be found. 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this cause now before the Court 
for its decision both on the facts and the applicable law to 
defendant Benn's position are the following: 

A. Questions of Law: 


l. Whether the alleged shareholders agreements between 


Sankin and Garfield created the rights now claimed by Sankin before 


the purchase of the stock here involved from Garfied by Benn-5410 
Corporation. 
2. Whether such agreements, if any, are binding on third 


parties without notice of the restriction. 


| 
3. Whether any such agreements can be binding on third 


| 
parties if the restrictions are not inscribed on the stock dertif- 
| 
icate itself. 


4. Whether an uncorroborated and implausible tale of 


conspiracy should be deemed sufficient notice to defeat a bona fide 


purchaser for value. | 


5. Whether Sankin, assuming the validity of the 30-day 
options, (a) was unresponsive to 5410 Corporation's offers to exer- 
cise the options; (b) exhausted his options prior to May 26, 1959, 
(c) failed in law and equity to exercise his options on nay 26, 1959. 


6. Whether Sankin has standing or is entitled relief 


for failure to join Garfield: & Sankin, Inc., Julius Sankin,' Inc., 
. 


and Don Nicholson as necessary and indispensible parties. | 

7. Whether the presumption of value given by a bona fide 
purchaser can be overcome by a mere recitation that such value is 
uncorroborated. | 

8. Whether a plaintiff who has indulged ina sett 
conspiracy to defeat a bona fide purchaser is entitled to relief 
against such purchaser. | 

B. estions of Fact: 

1. Whether any agreement as. broad as that now asserted 
against Benn-5410 Corporation was in existence before the pate of 
the stock by Garfield to Benn-5410 Corporation. : 

2. Whether, in view of the acknowledget lack of com 
pliance with the statute of the District of columbia, Benn-5410 
SEES SS had any notice of Sankin's supposed rights pefore they 
| 


gave value for the stock. | 


3. Whether Sankin's "option" right was anything more 
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than a right to buy the stock on the exact same terms as Benn- 


5410 Corporation had bought. 


4. Whether Sankin knowingly failed or refused to exer- 


cise such rights even when the opportunity was offered to him by 
5410 Corporation. 

5. Whether Sankin ever had any intention of exercising 
rights upon the same terms as 5410 Corporation. 

6. Whether, even if Sankin had purported to exercise 
his option, it would have been a bona fide attempt in view of the 
fact that he has acknowledged to this Court his disinclination to 
pay the $800,000 in notes. 

7. Whether any conspiracy existed between Garfield and 
Benn-5410 Corporation. 

8. Whether any conspiracy exists between Sankin and 


Garfield to defraud Benn-5410 Corporation. 


COUNTER-STATEMENT OF THE CASE 


ee 


Tis is an action for recovery of money damages and 
injunctive relief arising out of the denial of plaintiff's alleged 
rights in oer corporate stocks (Plaintiff's Complaint). The 
plaintiff, Julius Sankin (Sankin), is a long-time partner and 
cousin by marriage of defendant Joseph Garfield (Garfield) . 

During early 1956, plaintiff and. defendant joined together 
in a venture to purchase land and construct an apartment house on 
2 site at 5410 Connecticut Avenue, N. W., Washington, D. C.(4 Tr. 582) 

On April 17, 1958, with a view toward limiting their per- 


sonal liability on the project, Sankin and Garfield formed two (2) 
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ARGUMENT 


I. ALL CASES SUPPORTING PER SE VALIDITY OF 
AGREEMENTS RESTRICTING THE ALIENATION OF 
STOCK INVOLVE SITUATIONS WHERE THE RE- 
STRICTION HAS BEEN INSCRIBED EITHER ON 
THE CERTIFICATE OF INCORPORATION, OR IN 
THE BY-LAWS, OR ON THE STOCK CERTIFICATE, 
OR A COMBINATION OF THESE. ____ 


Sankin's brief lay stress on the fact that such agree- 
ments as those involved herein are not invalid per se, and cites 
authority therefor. 

| 

In the case of Hopwood v- Topsham Telephone Co-, 132 
A.2nd 170, Hopwood purchased two shares of telephone stock. He 
brought suit in equity against the company and its officers to 
compel them to transfer title to him of the stock and issue a new 
certificate in his name, though he had not complied with the by- 
law of company requiring that stock be first offered for sale to 
Board of Directors for company or to directors. The court raised 
the following question: 4 


"Gan notice take the place of compliance with the 
statute?" 


This is because the company alleged that the plaintiff 
had notice and knowledge of the restriction. There are authori- 
ties which say that the answer to said question is "No." Notably 
among these is Costello v. Farrell, 234 Minn. 453, 48 N.W. ana 
557, 561. 29 A.L-Re 2nd 890. In considering this problem, the 
Supreme Court of the State of Vermont held that the restriction 
of the by-law was of no force and effect though buyer had knowledge 


and notice thereof, where such by-law was never embodied in 


written, printed or stamped on stock certificate as required by 
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statute and by-law of company. 

Actual notice and knowledge on part of buyer of the 
restriction of a by-law on the transfer of shares of stock cannot 
take the place of compliance by corporation with statutory pro- 
vision that there shall be no restriction on the transfer of 
shares represented by certificate by virtue of the by-laws of 
corporation or otherwise unless restriction is stated on the 
certificate. 

The court further held if the authors of the Uniform 
Act and the legislature had intended that there should be no 
restriction upon the transfer of shares represented by a stock 
certificate by virtue of any by-laws of the corporation, unless 
the restriction where stated upon the certificate, should be 


limited to a purchaser for value in good faith without notice of 


the restrictive by-law, they undoubtedly would have said so. They 
‘ 


simply said that there should be no restriction unless the restric- 
tion was stated upon the certificate. 

Section 15. of the Uniform Stock Transfer Act declared 
their purpose to be 'TO MAKE CERTIFICATES OF STOCK SO FAR AS 
POSSIBLE THE SOLE REPRESENTATIVES OF THE SHARES WHICH THEY 
REPRESENT. ‘ 

When Garfield refused to state the eer upon the 
stock certificates, Sankin and Garfield's minds never met and, 
therefore, there was no assent. 

A reference to 65 A.L.R- 1161, particularly at page 1168, 
et seq-, reveals that in each of the cases where a restrictive 
agreement has been upheld, such restriction has been inscribed in 


at lease one of the following places: 
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a) on the certificate of incorporation. 
b) In the By-Laws. . 
¢) on the stock certificates. 


None of these was so marked in the instant case. See: 


Sterling Loan & Invest. Co. v. Litel 75 Colo. 
Pac. 753; 

Bloomingdale v. Bloomingdale, 107 Misc. 646, 177 N.Y. 
Supp. 873, under IV. infra; 

Moses v. Soule, 63 Misc. 203, 118 N.¥. Supp. 410, 136 
App. Div. 904, 120 N.Y. Supp. 1136; 

Lawson v. Household Finance Corp. , Del. Ch., 147 ae 
312; 

New England Trust Co. v. Abbott, 162 Mass. 148, = 
L-ReAe 271, 38 N.E. 432; 

Baumohl v. Goldstein, 95 N.J. Eq. 597, 124 Atl. 118; 

Farmers' Mercantile & Supply Co. v. Laun, 146 Wis.| 252, 
131 N.W. 366; 

Model Clothing House v. Dickinson, 146 Minn. 367, 278 
N.W. 957; 

Hassel v. Pohle, 214 App- Div. 654, 212 N.Y. Supp. 561. 

| 


Furthermore, it has been consistently held that restric- 
tions on the alienation of stock are regarded with disfavor,| and 


are to be strictly construed. See: 2 A.L.R. 2d 748; 
| 
Oakland Scavenger Co. v. Gandi, 51 Cal. App. 24 69, 124 
P2da 143; 4 
McDonald v. Farley & L. Mfg. Co., 226 Iowa 53, 283 NW 261; 
Guaranty Laundry Co. v. Pulliam, 198 Okla. 667, 181 P2da 
1007, 2 ALR2d 738; 
Re Polson Iron Works, 3 Ont. Week N. 1269, 4 DLR 193 
(statute) 


Ga 
In this regard it should be noted that the May 1, 1958, 


agreements were made binding on the "heirs and assigns" of either 
. | 


party, so that construing the agreement in its ordinary meaning 
| 


the only right which either party (Garfield or Sankin) had was to 
| 


buy the stock from a purchaser, such as Benn-5410 Corporatidn, 


within thirty (30) days from the Garfield sale to Benn-5410 | 


Corporation. This, Sankin adamantly refused to do and, thereby, 


deprived himself of any right he had in the stock. 
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It. SECTION 15. OF THE UNIFORM STOCK TRANSFER 
ACT PROTECTS PURCHASERS WITH OR WITHOUT 
NOTICE. 


Following the theory that all statutes providing for 
notice giving provisions (such as recording acts) were expressly 
to avoid the complex which the old equitable and legal rules 
involving notice, actual, constructive or implied, the overwhelm 
ing weight of authority is that a provision restricting alienation 
of stock which is not inscribed on the stock certificate when is 
required by the Uniform Stock Transfer Act is unenforceable. 

A leading case is Costello v- Farrell,234 Minn. 453, 

48 N.W. 24 557, 29 A-L-R. 2d 890, which is virtually on all forms 
with the instant case. There, 2 stock restriction was sought to 


be enforced against a purchaser for value. There was conflicting 


evidence as to whether or not the purchaser had been verbally 


-informed of the restriction. The Court had no trouble striking down 
the restriction and used the following language: 


‘ "The language of the statute is plain. There is no 
ambiguity. As applied to the facts of the instant 

case, it states in effect that there shall be no restric- 
tion upon the transfer of the shares represented by 
certificate No. 87 of the bottling company by virtue of 
Bee unless the restriction is stated upon the 

cert ate. It would therefore naturally follow, it 
would seem, that By-law 36 is not binding upon Mrs. 
Farrell, since there is nothing on the certificate to call 
attention to the restriction.' The appellate court 
rejected the plaintiff's contention that since the 
aefendant had knowledge of the restrictive bylaw at the 
time she received the certificate from the bank, she was 
bound by it, pointing out that the statute provided 
unequivocally that there should be no restriction on the 
right to transfer stock unless ‘the restriction is stated 
upon the certificate,’ and that to uphold the plaintiff's 
contention would require interpreting the statute as 
though it also included the following clause, ‘or unless 
the certificate has been sold to a purchaser who is not a 
purchaser for value in good faith without notice of any 
such restrictive by-law.' The court noted that the words, 
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| 
| 
‘for value in good faith, and without notice,' had been 
used in three other sections of the Uniform Stock 
Transfer Act and held that if that added qualification 
had been intended in Section 15 it would have been so 
stated. The court held, therefore, that it was immaterial 
whether or not the defendant was a purchaser aoe value in 
good faith, without notice of the restriction. 
: | 
Many other cases support the same line of reasoning. 


| 
In the case of Hopwood v. Topsham Telephone Co., 132 


A. 2nd 170, the court ruled that notice cannot take place of \com- 


| 
pliance with the statute and that actual notice and knowledge on 


| 
part of a stock purchaser of the restriction of a buy-law restric- 
ting the transfer of shares of stock cannot take the place of 
| 
compliance by corporation with statutory provision, that there shall 


be no restriction on the transfer of shares represented by certificate 


“ ; : | - 
by virtue of the by-laws of corporation or otherwise unless restric- 
tion is stated on the certificate. The court further held that if 


the authors of the Uniform Act and the legislature intended that 


there should be no restriction upon the transfer of shares repre- 
| 
sented by stock certificate unless the restrictionwmere stated upon 


the certificate, should be limited to a purchaser for value in good 
| 


faith without notice of the restrictive by-law, they’ undoubtedly 
| 
would have said so. They simply said that there should be no 
| 
restriction unless the restriction was stated upon the certificate. 
| 


In the case of Age Publishing Co. v. Becker, 110 ees 
319, 134 P2d 205, the trial court was upheld in having sustained 


a demurrer to the corporation-defendant answer to a writ of | 


mandamus compelling the corporation to put the purchaser on its 
book as a stockholder; the ground for sustaining the demurrer was 
that the corporation had concededly failed to meet the statutory 
re eetrenens that the restriction must be stated on the stock 


certificate. The court in Age expressly distinguished Doss |v. 
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Yingling, on which Sankin relies so heavily, by virtue of fact that 
defendant Yingling was the president of the corporation and should 
not be allowed to invoke the statute as an excuse for violating his 
agreement. Significantly, the plaintiff in Doss ve. Yingling was 
acting for the stockholders to enjoin any prospective transfer of 
the stock. There was no innocent purchaser involved and the relief 
sought _was_only against the defaulting signatory Yingling. It 
should be noted further that Doss v. Yingling involved a corporate 
by-law restricting the transfer of stock of a corporation that had 
been organized in 1911, and between that time and 1923, when the 
Uniform Stock Transfer Act was adopted in Indiana, there had been 
several transfers of stock in accordance with the by-law, and that 
throughout the intervening years Yingling, as president, original 
incorporator and original stockholder, had sought to invoke the 
by-laws against the said transfers of stock during the intervening 
yeazs between 1911 and 1923. Yet, when Yingling's own stock became 
involved, he sought to excuse himself from the by-law restriction 


that he had theretofore invoked against all others by relying on 


the newly adopted Uniform Stock Transfer Act. Quite justly, the 


maxim that "He who seeks equity must do equity” was invoked against 
him. The dissimilarities of the Doss v. Yingling case from the 
instant case are quite obvious. 

The same distinctions apply to Baumohl, et al-, v- 
Gola@stein, et al., 124A 118, also relied on by Sankin. Injunctive 
relief to prevent transfer was the issue;there was no indication of 
the intervention of a purchaser who had consummated his purchase. 

The strictness of the mandate contained in Section 15. of 


the Uniform Stock Transfer Act has been upheld in many other cases. 
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| 
1 
| 
n Security Life & Accident Insurance Co. v. Carlovitz, 251 Ala. 
1 


508, 38 So 2a 274, the court rejected the argument that a By-Law 


even though invalid could be enforced against the stockholder who 
: i 
had adopted it, pointing out that the restriction was not con- 


tained on the stock certificate and was therefore invalid. Similar 


reasoning was used in Weber v. Lane, 315 Mich. 378, 24 NW 2a. 418. 
Again, in Peets v. Manhasset Engineers, 68 NY S$2d 338, the court 


denied the effectiveness of an agreement between the stockholders 
recorded in the corporate minutes, that they granted each other a 


90 days option before selling to an outsider, because the out- 


| 
standing stock certificates had not been replaced by new certifi- 
cates showing the restriction on their faces. Further in Re: 
Magnetic Mfg. Co. 201 Wisc. 154, 229 NW 544, the court struck down 


a restriction not inscribed on the stock certificates where it was 
| 


clear that the prospective purchaser who was connected with a 


competing company, intended to use the stock to harm the corporation. 


From all_the foregoing , it seems abundantly clear that 
the failure to have the restrictions involved herein inscribed on 
| 
the stock certificates is an absolute bar to Sankin's claim herein 
by virtue of the statutory requirement. : : 
In Roberts v. Whitson (Tex. Civ. App.), 188 SW 2a, 875, 


45 A.L.Re 24 822, is a case which meets or parallels the instant 


case on all fours-insofar as the agreements (Plf.'s Ex. 2 and 3) 


; | 
are concerned. A stockholders' agreement providing that they 
i} 


should vote together on corporate matters was held invalid on the 
ground that it provided, also, 3 


x | 
a) That in case of disagreement betwen the stock- 
holders, a board of arbitration should be appointed 
and the stock voted according to their decisions; this 
provision the court ruled, made the agreement violative 
of the principle that stockholders have a duty to) juse 
| 


their voting power for the best interests of the 

corporation, and cannot agree to combine in such a 

way as to place their voting power in others, thereby 

disqualifying themselves to perform his duty. 

The invalidity of a contract between two Ep nceoiers 
in a corporation (who were the only stockholders) , specifying that 
each should vote for the election of the other, as a director of 
the corporation, was held in Lothrop v. Goudeau, 142 LA. 342, 76 
So. 794, 45 A.L.R- >a 822, to be so clear, under familiar prin- 
ciples of law, as not to require discussion. In support of its 
ruling the Louisiana Court cited West v- Camden, 135 US 507, 3A 
L ed 254, 10 § Ct. 838, in which it was held that a contract with a 
president of a corporation providing that a specified individual 
should be permanently retained as vice president of the corporation 
was void as against public policy. 

The case of Johnson v. Spartanburg County Fair Asso., 
210 SC 56, 41 SE 2d 599, 45 A-L.R. 20 823, is to be noted for its 
dictum to the effect that an agreement between stockholders to 
vote in a specified manner at. some particular is invalid as against 


public policy. 


The creation of a dummy board of directors, or a 
y 


sterilized board of directors is usually held to be void. A dis- 
proportionate voting right, as in the case at bar, would certainly 
cause damage, since a one-third stock ownership would be allowed to 
vote equal to a two-third stock ownership, since the alleged agree- 
ments (Plf.'s Exs. 2 and 3) are not definite as to the term of 
existence; which would create for the parties thereto an agreement 
against the doctrine of perpetuity. The said agreements are not 
for any object or purpose calculated for the best interest of the 


corporation. The separation of voting rights from stock ownership 


J.A. 229 


is frowned upon and will be sustained only when authorized by law, 
| 


or when it is free from fraud of any kind. See: E- K. Buck Estat 
Stores, et ales V- Harket, et al-, 157 Neb. 867, 62 NW 2d 288. 

In Trefethen v. Amazeen, 93 NE 110, 36 A. 2d 266, is a 
case in which the agreement between stockholders was for the pur 
pose of securing additional working capital for the corporation. 
This case is clearly dissimilar to the instant case since Sankin 
is the only benficiary- 4 

In Ringling Bros.-Barnum & Bailey Combined Shows v. 
Ringling, 29 Del. Ch. 610, 53 A. 2a 441, is a case in which the 
agreement between stockholders was for the purpose of pringing fresh 
money into the business. This case is not similar to the instant 
case, since, again, Sankin is the only one benefiting. This case 
is similar to the instant case, however, in that the agreement 
involved was binding and inure to the benefit of the heirs, assigns, 
etc. : . | 

In Tomoser v- Kamphausen, 307 NY 797, 121 NE 2d, in this 
case the Appellate Division disagreed with the conclusions of the 
court below that Tomoser was misled by fraudulent misrepresentations 


of material facts. Gf 


In Brownley v- sae et al., 69 App- DC 56, at pase 59, 
98 F2da 337, is a case in which a plaintiff who seeks Sanity is not 
excused for failure to do equity by the fact that a statute of 
limitations bars affirmative relief to him. 2 


In the case of Superior Auto Parts, Inc., 270 


Larson ve ip L 


Wis. 713, 72 NW 2d 316, this case is dissimilar to the instant 
case. This is a case in which shareholders signed agreenent which 


bound corporation to buy stock of any severing shareholder. 
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However, the Court held that the agreement was not enforceable 
for the reason that the restrictions of the contract were not 
placed upon plaintiff's stock certificate. This case is dissimi- 
tar to the instant case in that Garfield refused and did not 
consent or ratify with full knowledge of the facts, to restrict - 
the subject stock certificates in conformance with the District of 
Columbia Code which applies to all restrictions encumbering a 
stock certificate. 

In Simenstad v. Hagen, 22 Wisc. 2d 653, 126 NW 2d 529, 
this case is dissimilar to instant case in that all of the stock- 
holders agreed to firmly attach to all of the stock certificates 
a rider containing terms and conditions agreed upon by all stock- 
holders, thereby encumbering the stock certificates. This act of 
inscribing the stock certificates Garfield refused to do, accord= 
ing to Sankin's testimony. 

In Bator v. United Sausage Co., 138 Conn. 18, 81 A2d 442, 
this case is dissimilar to the instant case in that this case's 
decisive question is not whether the agreement between plaintiff 
and another stockholder and director was lawful among themselves, 
but whether, if it was the corporation that was affected by it. 
That they had the duty of exercising their best independent judg- 
ment in the managemerit of its affairs. The court did not abuse 
its @iscretion in deciding that plaintiff had failed to establish 
his right to the dissolution of the corporation. 


In Lawson v. Household Finance Corp., 17 Del. Ch. 343, 


152A 723, in the case the court held that one of the primary 


Characteristics of personal property is the right to dispose of it, 


ana this right still exists regardless of the limitations which may 
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be placed upon it. We agree with the contention that one of ‘the 
i 
| 

essential incidents to the ownership of property is the right to 
| 


dispose of it in the manner provided by law. This right has, 
always been zealously guarded by the courts. | 
This defendant has not been able to find one case that 
fully supports the plaintiff's contention and the position ne has 
taken in instant case. In fact, the rationale of the cases oe 


mitted by Sankin are contra to his position. The foregoing cases 
; | 


submitted by Benn, which include quite a number of the cases sub- 
| 


mitted by Sankin, are favorable to Benn's position and are dis- 


similar to the instant case in support of Sankin's contention and 


position. .Very particularly in the case of Doss v. Yingling, upon 


which Sankin so heavily relies, is also not in Sankin's favdr. 
i 


NOTICE IS AN ELEMENT, NO CONVINCING EvI- 
DENCE OF SUCH NOTICE IS PRESENT HERE. 


ee en 


| 
III. EVEN IF THIS COURT SHOULD DETERMINE THAT 
| 


. | 
The only evidence of notice which has been presented in 
| 


this case which would even give any hint of an iota of notice to 
r | 


| 
Benn-5410 Corporation is the thoroughly unreliable testimony of 
! | 


Janet Garfield, who at best could be considered a captive witness. 


(See counter-statement of the case, saree bottom page .11.)! Further- 
more, the contents of the May 1, 1958, agreements of which any 
purchaser would have had to have notice, if he were to be bound, 

are open to considerable dispute. (See ea ee ment of the 

ease, supra, Garfield testimony, page 4.) This fact is especially 
striking in view of the later attempts by Sankin and carfield to 
butress, clarify and otherwise amend the May 1, 1958, agreenents 


by entering into the May 26, 1959, agreements. (See 
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counter-statement of the case, supra, pages 4-5) It must not be 
overlooked that the May 26, 1959, dealings between Sankin and 
Garfiela occurred after the consummation of the sale to Benn-5410 


Corporation, and both had full knowledge and notice thereof. 


IN ANY EVENT, THE ONLY RIGHT WHICH THE MAY l, 
1958, AGREEMENTS GRANTED SANKIN WAS TO PUR- 
CHASE THE STOCK FROM 5410-BENN ON THE EXACT 
TERMS WHICH THEY HAD PURCHASED FROM GARFIELD. 


Sankin takes great pains to show that he had a "first 


right" to buy the stock and, thus, Sankin claims it could not be 


sold until it had been offered to him or until the expiration of 
thirty days. 

This argument overlooks the clear and uncontroverted 
fact that the May 1, 1958, agreements were made applicable to the 
“heirs and assigns" of either party. This would make a "first 
right" a logical impossibility, an impossibility which Honorable 
guage Pine quickly apprehended: 

"THE COURT: How could that be possible when the 


agreement was made applicable to the assigns of either 
party?” 


Vv. EVEN IF THIS COURT SHOULD DETERMINE THAT 
GARFIELD HAD A RIGHT TO DEAL WITH SANKIN 
FOR SALE OF THE STOCK AFTER THE SALE TO 
BENN=-5410 CORPORATION, NO EFFECTIVE CON- 
TRACT WAS CONCLUDED BETWEEN THEM. 
Benn would stress the absurdity of a man selling the 
same stock to two (2) different purchasers, but if this Court 
should determine that Garfield could have sold the stock to Sankin 


after his sale to’ Benn-5410 Corporation, it is necessary to 
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determine whether in fact Garfield did sell to Sankin in a leg- 
| 


ally valid manner, because of the fact that Sankin, by letter of 
May 15, 1959, made a counter-offer to purchase 16-2/3 shares of 


stock instead of 66-2/3 shares of stock on terms and conditions 


as contained in the original offer. Sankin's counter-offer was 


rejected by Garfield on May 21, 1959. 
| 
A qualified or conditional acceptance is a counter+ 


offer and is a rejection of the original offer. The rejection of 
| 
an offer by the offeree has the effect of terminating it. More- 


over, an offer, after it has once been rejected, cannot thereafter 


be revived by tendering an acceptance thereof. 
| 


In Nabob Oil Co. v- Bay State Oil & Gas Co., 225 P2a 513, 
is a case in which partners sued for an accounting and partition or 
sale of oil properties owned by the parties. The court sustained 


a demurrer to plaintiff's petition for specific enforcement) of an 
alleged contract to sell defendant's interest to plaintiff. 
| 


Plaintiff appealed. The Court held that plaintiff rejected 
defendant's original offer. The court in its decision adopted the 
3 | 


following language, as contained in 12 Am. Jur. Contracts, Sec. 36: 
| 
> | 
"An offer is terminated by rejection and cannot 
thereafter be accepted so as to create a contract. A 
request for a change or modification of a proposed 
contract, made before an acceptance thereof, amounts 
to a rejection of it.” | 
"To the same effect is the following holding of this 
court in Hartzell v. Choctaw Lumber Co., 163 Okl. 240, 22 PB. 2d 387: 


"In order that an offer and acceptance may result 
in a binding contract, the acceptance must be absolute, 
unconditional, and identical with the terms of the offer, 
and must in every respect meet gqnd correspond with the 
offer; and any qualification of or departure from those 
terms invalidates the offer.” 


In the case of Peerless Casualty Co. v. Housing Authority, 


(5 Cir) 228 F 2d 376, the holding of the Appellate Court is as 


follows: 


‘ 
; "unless an acceptance is unconditional and 
without variance from original offer, it is of 
no legal effect as an acceptance and operates as 
a rejection and a counteroffer." 


In Nicholson v. Exrstein, 59 F. Supp. 352, the court 
held as follows: 


"Jf a condition is affixed to an acceptance 
by party to whom offer is made, there is a rejec- 
tion of the offer.” 


THE EVIDENCE CLEARLY ESTABLISHES A CON- 
SPIRACY BETWEEN SANKIN AND GARFIELD TO 
DEFRAUD BONA FIDE PURCHASERS AND, THUS, 
SANKIN SHOULD BE DENIED RELIEF ON THE 
BASIS OF HIS UNCLEAN HANDS. 


BASIS OF Bis SoS 


The testimony and exhibits offered by Sankin shows 


that he is "in pari dilecto" with Garfield. It has long been and 
now is well established that the courts will give no aid whatever 
to a party from the consequences of his own fraud. The Supreme 
Court of the United States stated the principle as early as 1885 
by adoption of the language of a still older decision as follows: 
"No court will lend its aid to a man who founds his entee of action 
upon an (his own) immoral or illegal act." Higgins v- McCrea, 116 
U. S. 671, 686. 

The law on this point is not in doubt and the authorities 
are legion. One statement particularly fitting the circumstances 
of the present case appears in Reynolds v. Boland, 202 Pa. 642, 52 A. 
19, as follows: 

"Prom the lips of this complainant, who sues for 


grace, along with his prayer for a decree that the 
@efendant specifically perform his agreement, there 
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"comes a confession that its purpose was to deceive, 
and the ear of the chancellor will not hear the prayer. 
Into hands soiled by a contract, equity will not place 
her decree for its enforcement. The doors are closed 
against one who, in his prior conduct in the very sub- 
ject matter at issue, has violated good conscience,, 
good faith or fair dealing." 


A more recent statement,. supported by an extensive review 
| 


of the authorities, is contained in the opinion in Kansas City 


Operating Corporation v- Deerwood, 278 F. 2d 354 (CCA8). The 


opinion in that case quotes from an old authority as still being 
| 


the law as follows: 


“No court will lend its aid to a man who founds 
his cause of action upon an immoral or illegal act. 
If from the plaintiff's own stating, or otherwise [the 


cause of action appears to arise €xX turpi_ causa, or the 
transgression of a positive law of the country, there 
the court says he has no right to be assisted." | 


Sankin is without a remedy to increase his 33-1/3% vot= 
ing rights in the corporations’ stock to a 50% voting right in the 
absence of a provision in the corporations’ charters specifically 
providing therefor. Any other course would be illegal and bontrary 
to public policy. Argument and citation of cases outside this 
jurisdiction are of no avail. The issue is settled by the soe 
visions of the District of Columbia Code, Section 29-911(a) relat- 
ing to the voting of shares of corporation stock. 

Likewise, no restriction was imposed upon the shares of 

2 


Garfield & Sankin, Inc., or Julius Sankin, Inc., simply by the 


execution of the May l, 1958, shareholders’ agreements between 


Sankin and Garfield. This, too, was a mutual mistake of law. We 
have inspected the stock certificates and found no restriction on 


their face which would give any shareholder or his assigns a 30-day 
option to purchase. Whatever option Sankin thought he had running 


against the 66-2/3% of the corporations’ shares in the hands of 


J.A. 236 


Benn-5410 Corporation was purely gratuitous and was the result 


of a mistake of law. 


The District of Columbia Code, ‘Section 28-2915 provides: 

". . . there shall be no restriction upon the 
transfer of shares . . by virtue ofany by-laws of 
such corporation or otherwise, unless the right of 
the corporation to such - «+ - restriction is stated 
upon the certificate." (Emphasis supplied) 


The District of Columbia Code (1961), Section 29-239, 
provides: 

"2. all certificates of stock which has no voting 
power, or is restricted or limited as to its voting 
power, - - - shall have a statement of such restriction 
or Limitation . - -plainly stated thereon."(Sec. 239) 


The manner in which the plaintiff prevented Benn-5410 


Corporation from having the 66-2/3% of the shares transferred on 


those corporations’ stock ledgers from Garfield's name to that 


of 5410 Corporation, shortly after delivery of $800,000 worth of 
notes, is contrary to public policy. The Court should require the 
officers of the two corporations to perform their ministerial act 
of making the transfer. The so-called "30-day option” running to 
Sankin was the result of a mistake of law. Since Sankin is rely- 
ing solely on the provisions of his illegal agreement with Garfield, 
made May 1, 1958, he is without standing to enforce his non- 


existent option. 


"The law is presumed to be equally within the 
knowledge of all parties. That a stockholder may 
relieve himself from his liability by proof that he 
was misinformed as to the effect of his contract when 
he made it would be a disastrous doctrine. That a 
defendant, who by contract could not lawfully relieve 
himself from liability as a stockholder can accomplish 
that result by proof that it was fraudulently repre- 
sented to him so that he could relieve himself, would 
be strange indeed." ton v. Triblecock, 91 U- S.- 
45, 50. 


The rule that a mistake of law does not avail prevails 


| 
in equity as well as common law. ton v. Triblecock, 91 U. Ss. 
45, at page 50; see also, Meacham v. Halley, 103 F. 2d 967, : 
stating fraud cannot be predicated upon misrepresentations of 
matters of law. "5410" gratuitously led Sankin to believe that 
his 30-day option was valid. "5410" was wrong. It is ses to 


public policy. District of Columbia Code, Sec. 28-2915, 29-239. 
| 


The court's attention is respectfully called to the 
cooperation of plaintiff Sankin and defendant Garfield and the con- 
sideration Sankin has received for aiding Wicholson-Garfiel by 
initiating instant case which was instituted as a "friendly suit” 
at Garfield's request and for the additional gratuity Sankin has 


received in the form of payment of his legal fees and costs and 


expenses in this litigation. In United States v. Johnson, 319 
US 302, 304, the Supreme Court held that 


"Even in a litigation where only private rights 
are involved, the judgment will not be allowed to 
stand where one of the parties has dominated the con- 
duct of the suit by payment of the fees of both. 


Gardner v. Goodyear Dental Vulcanite Co., 131 US 
Appendix, ciii." 
) 
Conclusion: The evidence clearly establishes a conspiracy between 
: | 
Sankin and Garfield to defraud a bona fide purchaser and, thus , 


Sankin should be denied relief on the basis of his unclean hands. 


Respectfully submitted, 


James/T. Benn, Pro Se 
c/o: 4605 Southern Building 
Washington, D. C. 


CERTIFICATE OF SERVICE 
This is to certify that a copy of/the foregoing was mailed 
to counsel of record and pro se party this, Sth day of February, 1965, 


by the undersigned. 
eee De 


James T. Benn, Pro Se 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1493-59 


Civil Action No. 4002-60 


tel 


OBJECTIONS TO SPECIAL MASTER'S REPORT 


Pursuant to Rule 53 (e) (II) of the Federal Rules of Civil Procedure, 
& the defendant James T. Benn makes the following objections to the report of the 


| Special Master filed herein on July 7, 1967: 


H 1. ‘The Special Master*s computation of the Stockholders' equity is 


i understated by $235,367.00. Correction of this error would increase the value 
i of the Stockholders equity from the $564,718.00 found by the Special Master 
| to $800,105.00. 

j The error is two-fold: 


: (a) In the computation of the value of other essets than the real Bence 
the Account Payable in the amount of $162,325.00 denominated in Goldwyn and 
Berlin's letter of November 27, 1964, as an “emount to complete construction} 

! should not be charged as a lability in the computation of such other assets. 


i (Report p. 23). The record is clear that the F.H.A. commitment was 8 90% loen 
{ 


h 
| been required to complete construction. Since the mortgage amount is deducted 


u 


Senkin's so-called “builder's fee” so that no edditional amounts should have 


i which completely financed the project except for the cost of the land and | 
| 


i in full as a liability (Report p. 22), the $162,325.00 should not be again 

| aeaucted as a liability in valuing the other assets. To permit such a double 

| liability, 4t must be concluded either that Garfield atid Senkin, Inc. failed to 

| araw the full amount of the F.H.A. insured mortgage proceeds or that they 
voluntarily put an additional $162,325.00 of their money into the project over 
and above the F.H.A. mortgage and their ecuitv. Neither of these possibilities 


J.A. 239 a 


agreements were applicable to "HEIRS AND ASSIGNS" a peculiar etvustica to find 
in connection with a supposedly exclusive right of first refusal; peragreph 3 
of said May 1, 1958 agreements contains the following language: 


"3, It is further agreed by the undersigned that cock | 
stockholder and his "FEIRS AND ASSIGNS"will not 
dispose of any of the shares without first offering 
seme upon 30 days* written notice to the other stock- 

, holder or_stockholders." (Emphasis added 


| \ 
| 5. In determining that this defendant is indebted to defendant Garfie? 


in any amount, it is submitted that the Special Mewar, should have taken into 
account that this defendant expended $25,450.00 for the sole use end benefit of 
eae Corporation, as follows: 


Arthur Chaite, Esq. $ 500.00 
Hamel Park & Sounders, Esqs. 4,500.00 
Arthur Hilland, Esq. 

(via Benjemin Saumders, Esq.) 9,700.00 
Joseph Donahue, Esq. 1,000.00 
Arthur Hilland, Esq. 1,250.00 
Nicholas Chase, Esq. 1,500.00 
Keith Seegmiller, Esq. 7,000.00 


$25,450.00 


This defendant testified to the foregoing before the Special Master 
| 
and his testimony stands uncontroverted. (M.H. Tr. 1573-1581) In fect, 8 
large part of this offset is substantiated by the docket entries in’ this case 


which reflect appearances and legal services rendered by these lawyers 


' for 5410 Corporation. es 


———— — iW 


| nas 
6. This defendant preserves all of his rights and renedies with respect 


\ ! 
' 409 the subject matter involved in Civil Action 4002-60 above-captioned. 
: = 


Respectfully submitted, 


ip ibace 11S 
am H l 


for Defendant Benn, 536 Pennsylvania 


| 
g/ Washington, D.C., Telephone: eee 


I hereby certify that a copy of the foregoing was mailed to counsel 
of record, postage prepaid, this 2 ‘aay 42 July; 1967. 1 


Teh Bote’ 
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UNITSD STATES DISTRICT COURT 
FOR THS DISTRICT OF COLUCEIA 


| JULIUS SANXIN, 
! 
t 


t LAINTIZS, 


h v8. CIVIL ACTION NO, 1893-59 


“6420 CONNECTICUT AVSNUS 

: CORPORATION, ST AL., 
DSFINDANTS, 
: pu 


) SAMES T. BERN, 

PLAINTIS?, 

Vie CIVIL ACTION NO, 4002-60- 
ii SANE? GARFIGLE, ST AL, 

; DEFENDANTS. 


LIST OF _HN&MES OF WITHESSZS 


a The! followir.,: list was prepared oy Defendant James T. 
* Benn which he intends to use at the time of trial, exceptin: chose 
‘ witnesses who may be used for rebuttal or impeachment purposes: 


Name: ADORSSS: 


i Robert ™, Baker, =s7. Santurce, Puerto Rico 


J. Henry Barbour c/> williap R, Barbour, Bayside, 
L. I., New York 


William R. Barbour Bayside, L. I., New York 


%. Paul Serlia 1411 K Street, N. K., 
Washington, D. c. - 


C. R. Bizvamitre, sq. Paramaribo, Surinag 

Barbara J. Brown c/o Dayton Co., 4iemi, Florida 
Benjamin Srown, Esq. Colsrado Bldg., washington, D.C, 
Nathan Brown, <=sq. Colorado Bidg., washington, 0.°, 
samel Brown, 689. Colorado Bldg., Washington, D.C. 


Willie *, Cabell Notary Public, Faramaribo, 
Surinas 


frthur “. Chaite, Zoa. Washington, DB. Cc. 


officer Conner® 
Herman 0. Corder, CPA 


Julius Curie? 
Blizabeth <. Payton 
3, Diener Lumber ©. 


Paul Dobin, Esq. 
Officer Dolen * 

dna 3. Downey 
Detective cdwards ** 
Dr. Johann F, 5, cinaar. 


Robert C. Farqubsr ** 
Edward L. Genn, £5¢. 


S$. S. Golden 
Moe Goldwyn 


3. W. Gongerisp 

Joe W. Harris 

James A. Hewitt 

Mary V. Judge 

M,. Thomas “ent 

Dr. ¥. 5. Xlawans 

Don &. Kramer 

Sdythe Xrantzow 

Jesse *, Meini-ht 
Ellis Miller 

Sdward +. Mitchell, cre. 
BBG. 

Don R, Nicholson, <eq. 
Capt. Joseph F. Gens 
Charles S$. reabbles 


5 
Police Dept., Coral Coe Fle. 


0G. Pe Graham & Coes 
ashinctoc: De Se 


Farawaribs, Surinas 
c/o Dayton Co., Kiami, ‘Fle. 


c/o Rovert M. Baker, Esq. 
Santurce, Puerto Rico | 


Cafritz Bldg., Washington, 0.C. 
Police Dept., Coral Gables, Pia. 


Columbus Hotel, Miami, Ploride 
Police Dept., Coral Gables, Fla. 


Netherland General Consulate, 
New York City nea 


Coral Gables, Florida | 
Coloraco Elds., Washington, D.C. 


The Rigss National Banik, 
Washinzton, 5. C. 


1411 a streat, x. Wes: 
Washington, D. C. 


Miami, clorida 

¥ashington, D, C. 

Notary Tublic, Washington, Doe 
Miami, Florida | 
febar Motors Bldg., Atlanta, Ga. 
Teotum Corpes Columbus, Ohio 
Miami, Plorida : 

The Foreign Service, USA 


National Bank of Washington 
¥ashinyton, D. c. | 


The Riggs National Bank 
Washington, D. C. 


Mian, Fioride 
Miami, Floride 


| 

| 

~ | 
Paramaribo, Surinan 
| 


o. T. Company, munsey Builéing, 
Washington, D. c. 


K 
; Names of Witneases was mailed or Gelivered to counsel of record in 


: subject civil actions this sf day of July, 195¢, 
ft 


Detective Pitz Police Dent., Coral Gables, Fils. 
Officer Pluto ++ Police Dept., Coral Gablea, 7a. 
Low Polier Miami Beach, Plorida 

William B, Roman, ssq. Wiemi, Florida 


Varian 3, sandy c/o Paul Sodin ssq., Cafritz 
Building, Washinston, D. C,. 


Benjamin H. caundcrs, ieq. 805 Building, washington, D. C. 
Precerick Silver, =s¢. New York City, New York 


Betty M. csith e/o Faul Dobin, Zoq., Cafrits 
Bullding, sashington, D.C. 


Detective Stathers #/#® Police Dept., Coral dables, Fis, 


A. B. Stigler ofo Sanstig Construction Co., 5410 
Connecticut ave., vashington, 0. ©. 


Detective Tamerus * Folice Dept., Coral Gables, Sia. 
Robert ¥. Theec, isq, Riemi, Florida 
Prank Yalxer Wiamt, Ylorica 


William H,. Piegering The Riggs National Bank, 
Vaahington, D. ¢. 


Siizeveth 3, Villiemzon Notary Fublic,; ashington, DB. 3. 


CSRTIFICATZ OF SERVICE 


This is to certify that a copy of the foregoing List of 


Mieni, Florida, | 

May 5S, 1958 
Salley & Roman, Attorneys, 
lawful money 


Gurinam and more specifically all of my right, title and in 

in connection therewith has been irrevocably and unconditionally 
assigned to James T, Benn this 5 day of May, 1958, for the full 
total and complete consideration of the sum above shown, namely 
Eleven Hundred Dollars ($1100.00), for which I have this day 
given James T. Benn & general release therefor. ! 


Sworn to and subscribed before —_~ 


this day of May, 1958... 


com . . $ ae / 


ome me ee o- a 


EN AAN HET CONSULAAT GENERAAL 


i~ 
'OER 


MAY 93—t9%9 


NEDERLANDEN TE New YORY 


TO WHOM IT MAY CONCERN: 

On Wednesday afternoon, May 13, 1959, a Mrs. Janet 
Garfield telephoned me unsolicited at my office in Mew York City, 
from Miami, Plorida. Her conversation with me lasted about 
an hour. She did most of the talking, and what she related to 
me was of a highly personal nature. During the course of her 
lengthy talk, she related to me that on an occasion while Mr. 
James T. Benn was in her home, she took his brief case which 


he then had with him, and hid it with the intention of holding 


it until Mr. Benn would return or deliver certain papers to her 


and her husband, in connection with an apartment property in 
Washington, D.C.; that when she opened it thereafter, she found 

din it some $120,000.00 in cash, in $100.00 bills; that after 

much atscussions she returned to Mr. Benn one-half of that cash 

and retained the rest of it, as well as all of the papers in the 
brief case, until Mr. Benn would deliver certain stock certificates; 
and that while she had no intention of keeping this remaining 

cash, she was holding it until Mr. Benn would carry out whatever 
they had requested of him in connection with that Washington 
apartment property, at which time the remaining cash would be 


returned to hin. 4 y 


Sworn tg before me Som, SSE Sn, | 
this day of June, ey 0 5 “enw 
ns 


SPARS? OISTRIGT COURT 


%, DLsTRIcT OF ecko: 


JULIUS SANZIN, 


V3~6 


5410 SONNSCT ICN. | Wass Dey i 
"SORPIRATION, ST lle» 


vefencants. 


This vefenusnt, James T. Benn, o¢voses the motion af 
Plaintiff Julius Lankia to costpone and extend the trial date of 
this case, eni as grounds for his opposition states the following 


,as only 3 few of the multiplicity of recsuns: 


ie) That this vefencant herety acost: his reply,» 
Plaintiff’ Julius sanxia's Mocion Tor Leave te Anena fre-Trisl 
(Order, as fled cn varch 3, 1903, copy of came ts attached heres >. 

3.) ‘That Tistatiff senkin has Leen designed anc Pin- 
enced by Crscu-Plaintif’ Garfield through the use of thst certscin 
Indemnity Agreement cated fay 2b, 1959, to destroy 5 5410 Connect icus 
‘,wenue Corporation xhich gives rise to conduct causinj, the treach 


i] 
of contracts betwee: 5420 Sonnecticut .venue Corporation anc or:cse 


‘Pleintitf Joseph A. Gerffeld, ‘The facts have been developed 
‘throush sore than three yerss of protracted cdscovery. (Bott 
Plaintarf sankin ead croce-Plaantife Garvicld sre attorneys oud 


| 
are closely related tarough marriage.) 


| 
3.) That Piatntirf Jenkin, as of February, | 1360, as 
convertec the sun ef $142,265.07 amd is violative of oe letter end 
| 


spirit of the order of tha Mnited ctates Court of Appeals Sor she 


District, of Columbia. fledatir? canicin by this manipulation ha: 
\ 
| 
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8 f 
“made a profit in excecs of $50,000.00 as amer of 33-3/3% of 


capital stock of Garfield & Sankin, Inc. (corecrate, cuner of 
fee vimple titie) 

8) That Plaintiff sankxin, a> of August 1, 1959, 3% 
thereafter withdrew vardous sums of monies from Garfield & 

sankin, Inc.; namely, $7=,727.43 and §70,009,00 cs» set forth in 
the National Hank o2 Washington's Certificates of Deposit No. 
* 2652 and No. sls, anc cpplded seme to his use and penefit. Cop- 
fez of Certificates : af Leposdts are attached hereto. 

5.) | That Plaintife canxin, as of February, 1960, 
caused 2 $73,082 CO promissory note to come into existence and 
dated Yay 1, 158. is note to a Pialility of Garfield & ~ancin, 
Inc., 85 poyor, anc Plaintac? sankin ano frosa-Plaintif? Gerfield 
are equal owners theres?. %s of Dececbor Li, 21961, Cross- 
Plaintiff Gartielc hea no cnowled.c of any such note. The add 
note was not reflected tn the corporate Income Tax Returns for the 
‘years 3353 ond 1959, or reCleotec in any af the certifiec Thi2n- 
cial statements prior to Fotruary, 1950. 

&) Thac che iisucs in this case are simple and the 
proof uncomplicated. Phe dosues and proof in this case are aot 
‘what Pladataft wunkin ond cross-Plsintifs Garfield would live this 
Honorable Court *o believe. They are ho;-dac thet with a touch of 
thaumatursy marked bY & murbied incantation of which only the Word 
“eyguc™ can ce made out, end verily their esllective desig: cnu 
product of iiss, freud cad chicane 2s turnec end transferre., 
right pefare our evez, unto Defendants 5G1G Connecticut Avenue 
Corporation, Pefencant Jones T. Benn, anc the Save Intervencrs in 
this cose. 

WHRevsrORS, Cerencaunt Benn prays that the rencing 
_Pleantif? sorkin motion ve dcendec for the reasons indicated herein 
- sbove and that the trial of this non-fjury case tecin as schecuicc 

en floncay, poral 2a, 2963, in oreer thar the rightful owners iu 


stockholders te promtiy veuved with their tiuats faa control o: 
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: | 

‘the incidences thereof. In the event said pending motion 45 

‘grented, then this Defenéant prays that he be permitted to cubmit 
oy, | 

factual corrections relative to certain erro3 of fact (no doubt 


“amsavertentiy omitted or included) as set forth in Fretrial 


Cxaminer's Order. \ 
ne 


| 
ra?) 
Shes. Benn, Defendant 


¢f/o 095 southern Building 
Washington, BD. oc. 


CSRPIFIOWPS OF SERVICE | 
This is to certify that a copy of the foregoing 


Opposition to Pisintiff's pending motion was mailed or served 
personally upon the following counsel of record on this jth cay 
‘of Apr4l, 1963: | : 


| 
John A, Beck, Z3q., 005 southern Builcing, attorney for Interven- 
'ors; Joseph Pardo, Ss5q., 507 Industrial Bar: Building, Miami, 
Plorida, intervenor apnéariny pro ses Brown, Genn & Brown, 
‘Qolorado Building, attorney for Pladntif?; «rtaur “. Chaite, ~s<., 
11523 L Street, N. We, attorney for Garfield & sankin, Inc., ans 
Julius Senkin, Inc.; Benjasin ¥, Delaney, 23g., 822 southern 
Building, ettorney for Cross-Plaintife Garfield; end, xeith ... 
“Seegmiller, isc., 1725 Zye street, N. W., attorney for Defencant 
"6819 Connecticut Avenue Corvoration, | 


| 
ee ee 
C2 Oe 
| 9 
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: eee aps. 
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IN THE UNTIED STATES DISTPICT F [LED : 
FOR THE DISTRICT CF CCLUMBIA® SEP 25 B64 

- JULIUS SANKIN, SP SSN Oe ge . 
bee ~, = . . ie See Sy tte ¥y ‘> 
Plaintiff HARRY M. HUUL, CLERK : 
“ : t 
ve Civil Action No. 1493-59 | 
{ 
{ 


$410 CONNECTICUT. AVENUE 
~ CORPORATION, et al, 


Defendants 


‘ 
OSA JAMES T.BENM, et ai, ; | 
on : Plaintiffs | 
ote eas. Civil Action No. 4002-60 
“CP gaer GARFIELD, e+ al, ze 
“ ors eee OS , 


EAVE Ree iat 
~-MOTION/TO WITMDRAW AS ATTORNEY FOR 
tr 


————__—__ JAMES _T, BENNO 
Joseph J. Lyman, attorney for defendant (4n Civil. Actian é 
% ‘No. 1493-59) and plaintiff (in Civil Action No. 4002-60) James, * 
“4 .T. Benn moves the Court to allow him to withdraw his eppwarance | 
for James T. Benn foriveasons set out in the attached affidavit. 
- WHEREFORE, it is prayed that the motion be granted, 


wat 


treet, N. W. 
shingten, D, C, ; 
Attorney for 


s 
¢ 
. 


——-s 


James T. Benn 


——— ~ “ ’ “0 


CC: James T, Benn, c/o Frost & Towers, Southern Building, 15th 
; & H Streets, N. W., Washington, D. C, and 2201 Seuth Court’ 
House Road, Arlington, Virginia, mailed registered mail, 
this 25th day of September, 1964, , : 


J.-A. 249 


4 

*. 

wie 
dae’ 


tke 


S3k8 


sep as 164 | 


Plaintiff HARRY M. HULL, CLERK 
Civil Action No. 1493-59 


Yt Pere 


$410 CONNECTICUT AVENUE 
CORPORATION, et al, 


IN THE UNITED STATES DIST ae “ 
FOR THE DISTRICT OF COlPMBES f Le ED 3 
Defendants 

and 
JAMES T, BENN, et al, 


Plaintiffs 


<7.UAs A DRED eet 


ve Civil Action No. 4002-60 
JANET GARFIELD, et al, 


Defendants, 


7 ARTES Jee EF vy, ote 


AFFIDAVIT 
DISTRICT OF COLUMBIA SS3 


ANTES S 3! 


Joseph J, Lyman, attorney for James T. Benn, a defendant 


| 
and counterclaimant herein, having been duly sworn, deposes and 


$ays as follows: That cn September 24, 1964; at a pre-trial 


| 
| 


hearing he was notified for the first time since last October 
| 


when a mistrial resulted that this case is now set for October 


12 or 19, 1964. : | 


Affiant was not consulted concerning it and finds that 


this date conflicts with’ firm commitments in other federal courts 
| 
as follows: : 


October 19, 1964, jury trial in the United States! District 
. | 


1964 at a pre-trial conference; é 


Poe TE SAAN te oD 


November 16, 1964, in the United States District Court at 
Jacksonville, Florida, a non-jury tax case, the date having bear 


_set in June 1964, at a pre-trial conference; 


© ees: 


oo i 


December 15, 1964 in the United States District Court a+ 
Miami, Florida, a non-jury tax case, the date havina heen set dr, 


i 
| 
! 
Court at Alexandria, Virginia, the date having been set in Apzii | 
| 
! 
May, 1964 at a vre-trial, | 


eos, 


.. 
a “sy 
+ Baers? We ~ Pe 


th 


*Theze. is -also an argument set .in the Court of, Rppeals ‘oft 


“Pygrviahs between October 12 and 23, 1964, the exact date ‘to be 
‘A announced, : aia Gries 
: In. addi tion, depositions in tax cases have been agreed upon 
“for October and November in three civil tax cases. outside the 
“furisdiction, the exact dates to be fixed shortly. 
: : “Furthermore, counsel has not had the cooperation of. Mr, 
“Bena: with | "respect to matters which were promised but ete fre [F 
“-€illed. 
It has been estimated that the retrial waniconsene 6 to 
8 weeks. Based upon the previous proceedings, affiant believes 
the-estimate is conservative. Unless withdrawal is permitted, 
, Counsel wit} suffer irreparable injury to his practice and well- 
.* being. - 


“Septenber, 1954, 


v 


Wey Comnlacton Expires Sof 14. 1955 


ae 28 i . : 
ps ; Lees Rar ne SATs Sarna tau ermsocen alee - —- 
eT IES ee AE 
, , pian 4h : 
i" [a er es.:empte- or oul +:-e00 we tne -- =e : 


VEE Ge. Wien eae 
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Civil Action No. 1893-59 


Washingtom, D. 0. 
Thursday, October 6, 1964 


; | 
Before the Honorable WILLIAM B. JONES, United States 


Distriet Judge, et 4:08 p.m. today, in chambers. 


| 
¥ | 
fie. HEMARD L, ORION | 


Yor defendant S&l0 Comectiont 
Aveme Corporations 


appearances ( comtimed): 


For plaintiff? and defendant 


James f. Berm: 
NS) SOSEPH J. LYMAN 
| For defendants Joseph A. Garfield 
and Janet Garfield: 
Mr. BENJAMIN W. DOLARY 
| Por intervenors and defendants 
Harry W. Link, Jr., 
Samel J. Retoff, 
Dinty Waruington Whiting, 
S. R. Winns 
My. JOHN A. BECK 


_- PROGERDINGS — 
TRE COORD. cuazo ve two comselteated canes ere, 
sesetn vereus SAL0 Comectiont Aveme corperation et a2 (Civil 
“agtien 1495-59) and Bom versus Garfield (aivil Aetion s002-60). 
an guing to state now what I usleretant is the stipalation 
agreeable to a1) counsel and to Mr. Bem, who will represent 
nimsslf -- about which I will have more to say shertiy: 
the Court without a Jery on October 1, 1963. On Oatober 16 
the Court declared o mistrial for reasons stated at the tine. 


peetrial proceedings ant pretrial discovery. The qnses are 
now get for trial for Getober 19, 196%, before me. “Inman 
ettert to expetite the trial, I have mt with eounsel and 
with Mr. Benn concerning the possibility of having aavevidence 
te testimey taben ant the exhibits received i oevidenoe in 
Oetober of 1965. Te 10 ay understanding that counsel ant Hr. 
Berm will stipulate to the followings . | 
Garfield, as given in October 1963 at the firet trial 
ef these eases, my pe received as evidence in this 
seocns trials thet the exhibits thet were then reestved 
1m evidence will remiin in evidence, sidject to auch 
objections as were mie, both as to the tectinay 


| 
\ 
ey — i 


ant the eshibite ob the first trial; thet counsel 
will be peruitted te further examine, cress-emaine, 
eng examine on redirect and on recross, bearing in 
mind that repetition would be most undesirable. 
Counsel and itr. Benn are alse agresable to stipulating 
that they will consider, between now and October 16, 
certain exhibits thet were mot received in evidence 
when offered at the first trial, with the thought 
they my be able to agree now as to thefr aduission 
in evidence. 


Gentlemen, have X stated pretty mach what you have 


in mind? 

itr... Gemn? 

MR. GEREN. Yes, I believe so, Your Noor, with 
one other point. Your Honor has stated “eounsel and Mr. 
Rem." There is ancther pro se defendant, Nr. Pardo. Ani 
waite he is also at attorney, I think the recoré should 
reflect what hir position is with reference to this at this 
<tanciuolucktuvelslecupistelzeess’: ; 

R= COURT. “wnat I will do, after getting the 
eonsensus of views present, I will then read inte the record 
Mr. Pardo's October 6 letter te me. But as I have stated it, 
eseuning all others are agreeable, you will adept that es your 
stipaletion? . 
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MR. GM, Phat is correct. 

@RE COURT. Mr. Dulany? 

wm. DUIANY. You, Your Nemor. 

THE COURT. Myr. Seeguiller? 

MR. SEXOMXLLER, Yes, Your Honor. 

EE CORT. Rr. Beck? 

m.. MK. Yes, Your Honer. 

YEE COURT, Mr. Bem? 

mR. HMM. Yes, Your Honor. : 

THE COURT. X have before me a letter fren ir. 
Pardo, aitresse< to me ani with copy to all comsel, dated 
Ocbeter 6, 1968. Rather than reading it, I will give tt to 
the reporter ant he my copy it right into the record. 80 
that with that all parties, as represented, anf Nr. Bean 
representing kimeelf, have stipulated and agreed as above 
stated; | | | 


(the letter from itr. Pardo is as fellows:) 
law Offices ; | 


JOSEPH PARBO | 
25 West Flagler Street 

Miami, Florida 33130 

Premitn 7-852. 


(1etter from kr. Pardo, comtimsing: ) 
October 6, 1964 
WOWORARIN WILLIAM B. JOWES 
United States Districts Judge 
U. 3. Courthouse 
Washington 1, D. C. 
Re: Sankin v. 5420 Connect Lent Avemse Corp., et al. 
Civil No. 1893-59 
Dear Judge Jones: 
Please be advised that I received a letter from 
Mr, Eéward I. Gem, attorney for Kr. Sankin, advising 
we that it is your desire that all counsel be present 
4m your chambers on October Sth at 35:00 P. H. in order 
to discuss the issue of Mr. Benn and his eounsel. 


I have also been afvised that you would desire 
some agreement cf counsel regarding testimony already 
presented before your Honor, providing that Nr. Beck 


ané I would ve permitted cross examination in comnection 
with the additional issues presented by the edaiticnal 
pleadings subseqielt to the mistrial. I respectfully 
efvise this Court that I have no objection to the 
Court's comsidering the testimony already presented 

| afore your Honor without the necessity of duplicating - 
said testimony under the conditions set forth by your 
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(letter from tr. Pardo, contimaings ) | 


Honor that Mr. Beck amd I would be. permitted full 
eross examination on the additional issues presented. 
Aiso, it 1s my dexive that this matter not be contimed 


or delayed, if at all possible. | 

The reason that I am not able to personally be 
present is that I have various acurt com tuents for 
clients here in Kiaxi before the Circuit courts 
otherwise, I would be personally present. I sincerely 
hope the Court will understant wiy I am not able to 


appear personally before the Court as requested. 
Respectfully yours, : . 
(Signed) Joseph Parto 


THE COURT. One additional thing, and thet 1s Kr. 
Bemn's representation of himself. He was represented by ter. 
Joseph Igman in these actions, Kr. Lyman representing him at 
the tim of the first trial. Xr. Lyman hes moved the Court 
to perait him to withdrew as attorney for Mr. Bem, stating 
as the basis for such motion that he has a mater of 
Professions) engagements in other districts concerning other 
ceses that have been set for trial before the setting of this 


| 
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secend trial in these cases. ir. Bem, the elient of kr. 
Iguan anf « party to each of these actions, has consented. 
‘Whe Court hes advised ie. Bonn he should be represented by 
“ eounsel and, if he aid not consent to itr. Igman's withérewing 
as;his cttorasy, the Court would compel Nr. Lyman to remin 
and serve as counsel; tut that if he is going to contime to 
consent to ir. lyman's withirexing, he chould gst other counse 
if possible. 
Me. Benn has stated to the Court that at this time 
be is of a wind to represent himself. The Court has stated 
to Mp; Benn that he will be hela to the same rules ani the 


seme stantards as counsel in this case, and that he must bear 
that tm mind im contusting his own case, and in eny exazina- 
tien er cross-examination ef witnesses. | 

You understand thet, Mr. Benn? 


MR. ERIN. ‘Thank you, Your Honors I do. 

“HE COURT. ‘Thank you, gentlemen. Is there 
anything further? 

wR. IZMAN. If the Court please, there is one 
thing, if I can get counsel to agree. 

SHS COURT. I might say at this time Kr. Joseph 
‘Iguam 2 utill representing ir. Berm, end thet he will be 
perettted, in view of Mr. Ben's consent, to withdrew as 
counsel imsdiately at the teruimtion of this procesting 


— 


MR. TYMAH. Thank you. 

THE COURT. All right, Rr. Lyman. 

MR. IYMAN. We want to amend cur response, we want 
to amend our pretrial statement of the defendant Benn to the 
counterclaim, which was cross-claim actually, of defendants 
Betoff, Link, Whiting and Winn. : 

THE COURT. That is the answer of defendant Benn 
to cross-claim of defendants Betoff, Whiting, win ané Winn, 


yea, sir, 
MR. LYMAN. And I have specific reference to the 
pretrial statement which I filed, ch, the 15th of Septenter. 
THE COURT. The pretrial statement is not 
particularly important, unless there is somthing you wish 
to say. | | 
BR, IYMAN, We want the last and I thine the final 
fupplement to the pretrial order amenied to read that the 
Gefendant Benn invokes the statute of limitations against the 
claizs of plaintirr and defendants as counter-clatmnts with 
regard to any claims growing out of the transactions eurround- 
ing the Ney 26, 1959 documents filed or to be filed ty the 
plaintiff in this case as exhibita.. | 
THE COURT. In other words, wha t you desire to do 
4 assert now as an aaéttiom: defense, oth as againet the 


os 
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SisiNbLE? Sarkin ent the defentant-Lutervencrs -- emauter- 

claimants to you, or crose-claimants, I guess —- Betoff, Link, 

Waiting oni Wim. 

Fs MR. IXMAN. That ts righ —- and Panto 00 we. 
THE OORT. And Parde. 


The first persen affected is Mr. Geum. Ave you 
going to object? | | 

1. GENE. I don't see the basis of 1¢, beceuse 
this elain wes filed against this defentant earlier. But I 
wen't abject to it. . 

MR. WECK. I have mo objection. 


THE COURT. Amd you have mo objection. 

mR. BECK. But I can't spesk for Pardo. 

THE COURT. So fur an the plaishier Jeliee Senin 
te concerned, —- 

Me GENE. I thought actually, Your Honer, this 
was @izected to the cross-claim, -- 

THE COURT. I afd, too. 

mR. GEN, — of the intervenors. 

WR. IZMAN. We want to extent it, if we can. 

mR. GEN. ff have no objection. 

_ «“SRE COUR. As far as the plaintifr Julius Semkin 

is comesrued, ami the defentant-intervencrs and cross- 
claimants Betoff, Wxiting, Link and Winn are comesraed, there 
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will be no objection. The Court will permit the defendant 
Bemn, in Civil Action 1493-59, to assert a defense of statute 
of limitations. : 

80 far as sntervencr-defentant -crossclatmant Pardo 


e- is he a cross-claimant, too? | 
MR. IZMAN. I don't think he dtd, actually. 
MR, BEOK. Dosel thelriexti pagel ot thelpretrtal 

statement indicate he did? - i 
MR. IQMAN. Well, if he did. 
MR. BECK. That is, pege 12. | 
THE COURT. It says, cross-claim, he dentes the 

statement of the cross-claim of other intervenor-defendants 


against the defendant Benn. 


MR. IXYMAN, I guess that does it, yes.” 


THE COURT. And as far as intérvencr-defenient 
Pardo, cross-claimant Pardo, is concerned, no sach defense 
of statute of limitations my be asserted, unless exther there 
ie service by wtion or stipulation can be obtained from 
Pardo. and I ask now that Mr. Iyman prepare an asenduent 
to the answer to the asenied complaint on behalf of the 
éefentant Benn, asserting the statute of limitations, and 
an enentuent to defendant Benn's answer to the cross-claia 
Of intervencr-defeniant-crossclainants Betoff, Line, Whiting 
and Wim. So file that, ant the pretrial order will so stand 
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amped. 
sar and 2¢ 19 up te you to work out this other thing 
wits Parte. ou will efther have to file your motion, end 
“-ellew it om for hearing; — | 

mm. IAN. Very well, Your Hener. 

EE COURT. Very well. We utll leave 1 at thet. 
X thisk you will maybe want to give consideration te being 
oe re 

WA, XUAN. You, sir. 

| RS COURT. am going to file this uithtreml. 

MR. TXMAN, I will de available. 

; HE COURS. But wha t you had better do is, if you 

come im on that motion, you hed better file an appearance for 
the purpose of the motion. 5 


MR. LIMAN, Your Honor, I have cue more thing I 


wash to ask counsel when they are here.. The joining of these 

¢wo onses I think was ill-edvised, for appeal purposes. 

axe the case of Civil Action 4002-60, invelving the incident 

@f the $60,000 and the triefoase.. That really is semsthing 
wm, TOIAMY., Ani Mr. Garfield. We is named ep 8 

party, too. 

‘ae wR. TXMAN. Bud let us seweme that portion of the 

case 15 bo be appealed, by either partys You will have 6 
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trensertyt thet wil? cost @ fortune. i 

| Ex COURT. You wouldn't take all the transcript up, 

wut would just Gig out what you want. eo 
MR. MAN, All right, sir. : 
THE COURT, x am mot gaing to tear these things 

apart, I will mt unconsclidate the cases. | 
All right, gentlemen; thank you for coming dom. 

= wild see you on the 19th. = 
(aovortnely at M25 bn, tm ita prosnting 

was concluded.) 


REPORTER'S CERTIFICATE 

Tuts record 1s certified by the untereigned 

reporter of the United States District Court for the 
Bistrict of Oolushia to be the official transerips 


ee lial 


THE COURT. Now, Mr. Reporter, will you please read 


the stipulation. 
STIPULATION 

THE REPORTER ( reading: ) 

"the Court: These consolidated cases came on 
for trial before the court without a jury on October 
1, 1963. On October 16 the Court declared a mistriel 
for reasons stated oc the tim. ‘The cases since then 
have undergone further pleadings, further pretrial 
proceedings and pretrial discovery. The oases are 
now set for trial for October 19, 1968, before me. 

In an effort to expedite the trial, I have mt with 
counsel and with Kr. Benn concerning the possibility 
of having as evidence the testimony taken ani the 
exhibits received in evidence in October of 1965. 
It is my understanfing that counsel and Mr. Benn 
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will stipulate to the following; 
"Phe testimony of Julius Sankin and Janet 

Garfield, as given in October 1963 at the riret trial 

of these cases, may be received as evidence in this 


second trial; that the exhibits that wore then received 
in evidence will remain in evidence, subject to such 
objections as were mide, doth as to the testimony 
and the exhibits at the first trial; that counsel 
will be permitted to further examine, cross-exazin, 
and examine on redirect and on recross, bearing in 
Wind that repetition would be most untesirable. 
Counsel and Mr. Benn are also agreeable to stipulating 
that they will consider, between now end October 16, 
ocortain exhibits that were not received in evidence 
when offered et the first trial, with the thought 
they may be able to agree now as to their atutesion 
in evidence." i 
THE NOURT. And at that time counsel then expressed 
agreement on that, and I gave to the reporter at thet tim, 
Rr. Pardo, your letter to me ani that was treated by ell 
coneerned as your agreerent to this stipulation -- and you do 
agree, do you net? | 
MR. PARDO. Yes, Your Honor.. 
THE COURT. Very well. 
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UNDISPUTED FACTS 


(Tr. 1806 - 1811) 


Garfield and Sankin, Inc., a corporation, was the owner of a large 
apartment project being constructed at 5410 Connecticut Ave., N.W. in the 
District of Columbia. 

Said building was constructed by Julius Sankin, Inc., a corporation, 
for Garfield and Sankin, Inc. 

P Sankin and D Garfield were the sole stockholders in Garfield and 
Sankin, Inc. and Julius Sankin, Inc. P Sankin held 33 1/3 shares of said 
stock in each of said corporations, and D Garfield held the remaining 66-2/3 
shares of said stock. 


P Sankin and D Garfield signed two agreements bearing date of May 1, 


* 
1958 (P's Exhibits A and B attached to complaint), providing, among other 


things, (1) that notwithstanding the amount and percentage of stock held by 
each of them, each should have equal voting rights in the corporations, 

(2) that any dispute should be resolved by arbitration, and (3) that each 
stockholder, his heirs, and assigns would "not dispose of any of the shares 
without first offering same upon 30 days written notice to the other stock- 
holder or stockholders.” 

D Garfield, as seller, and D Benn, executed a paper writing bearing 
the date of March 14, 1959, entitled "Stock Purchase Agreement", providing 
for sale by D Garfield of Garfield's 66-2/3 per cent of the authorized, issued 
and outstanding capital shares of the common voting stock of Garfield and 
Sankin, Inc., for the purchase price of $600,000.00, payable by one demand 
promissory note, non-negotiable, in the face amount of $540,000, payable on 


or before Dec. 1, 1959, said notes to be made and executed by the corporation 


ee 
* Only P Sankin and D Garfield stipulate that said two agreements were 


signed on May 1, 1958. 
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to be formed to take title to said stock. Said agreement provided further that 

the purchase price was made subject to P "Sankin's option to purchase said 66-2/3 
shares of stock upon the same terms and conditions as the purchaser named" therein, 
and that the agreement was made by D Benn "acting for and on behalf of other parties 


| 
in interest," and that the corporation to be formed should take over by assignment 


of Benn's rights in the contract. (See copy attached to answer of Garfield, as 


Exhibit 1). 

A similar agreement bearing date of April 21, 1959, was executed by 
Garfield and Benn,for sale to Benn, of Garfield's 66-2/3 shares of common;-voting 
capital stock in Julius Sankin, Inc., for the purchase price of $200,000, to be 
in the form of a promissory note payable on demand, non-negotiable and executed 
by the corporation to be formed to take title to the stock. (See copy attached 
to D Garfield's answer as Exhibit No. 2.) 

On April 8, 1959, as evidenced by the receipt of Riggs Bank, copy of 
which is attached to the answer of D 5410 Conn. Ave. Corp. as Exhibit IL, there 
was deposited at Riggs National Bank, escrow agent, a demand note payable to 
Joseph A. Garfield in the amount of $60,000, dated April 8, 1959, and a note 
dated April 8, 1959 in the amount of $540,000, payable to Garfield, on or 
before Dec. 1, 1959, both signed by 5410 Connecticut Avenue Ghipseneron ee 
James T. Benn, President Pro-Tem. | 

On the same date D Garfield deposited with Riggs Bank a stock power 
‘dated April 8, 1959, assigning to 5410 Conn. Ave. Corp. its 66-2/3 shares of 


‘stock in Garfield and Sankin, Inc. (Exhibit E attached to complaint.) 


On April 10, 1959, D 5410 Conn. Ave. Corp. was incorporated under the 


| 
laws of the District of Columbia. 


| 
On or about April 14, 1959, D Garfield deposited with Riggs National 


‘Bank stock certificate for his 66-2/3 shares in Garfield and Sankin, Inc. 
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On April 21, 1959 there was deposited with Riggs National Bank a 
demand note dated April 21, 1959 payable to Joseph A. Garfield in the amount 
of $200,000, signed by 5410 Conn. Ave. Corp. by James T. Benn, President 
Pro-Tem. 

On April 21, 1959 Joseph A. Garfield deposited with Riggs National 
Bank an executed stock power covering 66 2/3 shares of common voting stock 
of Julius Sankin, Inc. to be held in connection with the escrow agreement 
between said Garfield and 5410 Conn. Ave. Corp. 

By letters dated April 21, 1959 (Exhibit C and D attached to com- 
plaint), D Garfield informed P Sankin that he had sold and assigned his 
66-2/3 shares of stock in Garfield & Sankin, Inc., and in’ Julius Sankin, 
Inc., to D 5410 Conn. Ave. Corporation, for the total selling price of 


$800,000, payable on or before December 1, 1959, subject to P's 30-day 


"option to purchase," and stated that the letters were intended to give 


P notice pursuant to P's “option.” 

On May 1, 1959 Riggs National Bank acknowledged receipt from Joseph A. 
Garfield of certificate No. 1 representing 66-2/3 shares of common stock of 
Julius Sankin, Inc. registered in the name of Joseph A. Garfield, for deposit 
in connection with the escrow agreement between Joseph A. Garfield and 5410 
Conn. Ave. Corp. 

Purportedly under date of May 4, 1959, the following documents were 
executed: 
lie Letter of authorization from 5410 Conn. Ave. Corp. by D Benn to Riggs 

National Bank. 

Joint letter of authorization from D Garfield and 5410 Conn. Ave. 

Corp.,by D Benn, to Riggs National Bank. 

Exchange agreement between 5410 Conn. Ave. Corp.,acting through 


D Benn, and D Garfield. 
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Irrevocable assignment by Garfield to 5410 Conn. Ave. Corp. 


Stock power to D Garfield, signed by James T. Benn, for 2,000 shares 
of bearer voting stock in International Timber Corp. 


| 
Receipt signed by D Garfield for 2,000 shares of bearer voting stock 


in International Timber Corp. 


By letter dated May 15, 1959. (Exhibit F to complaint) P $ankin 


| 
notified D Garfield that he thereby exercised his "options" to acquire 


16-2/3 
16-2/3 


of the shares owned by Garfield in Garfield and Sankin, Inc. and 


shares owned by Garfield in Julius Sankin, Inc., upon terms and 
| 


conditions set forth in said letter. 


Under date of May 21, 1959, P Sankin and D Joseph A. Garfield signed 
| 


the following documents 


herein. 


Agreement of stockholders 

Voting trust agreement 

Indemnification agreement 

Pledge agreement 

Two mutual general releases 

Notes totalling $800,000 for the purchase of 
Garfield stock by Sankin 


Copies thereof are attached to the second deposition of P/Sankin 


At some time intervenors Link, Betoff, Pardo, Whiting and Winn signed 


an agreement purportedly bearing date of May 26, 1959, for the purchase of 


250 shares of stock in 5410 Conn. Ave. Corp. from James T. Benn as seller. 
| 


kKREKEK 


PORTIONS OF MR. SANKIN'S TESTIMONY 


(MR. SANKIN) THE WITNESS: As a matter of fact, it is my feeling 


that my right of purchase originated with regard to these corporations in 
the stockholders agreement of May lst, 1958. 

BY MR. BECK: 

They originated in the May 1, '58, agreement? 

A My rights to purchase are derived from this stockholders agree- 
ment. As far as I was concerned, in my agreement with Garfield with 
regard to the stock of these corporations, I would have a right to buy it 
at a reasonable price or a bona fide price and that he would have the same 
right, and that neither one of us could dispose of this stock without first 


offering it to the other person on 30 days' notice. 


* * * 


MR. BECK: 


(Tr. 622) Q Those are Plaintiff's Exhibits No. 2 and 3, which I hand you? 
| 


A That is correct. 


Q Will you point out the provisions of Plaintiff's Exhibits No. 2 


and 3 on which you based your right, or claimed right, to purchase 16-2/3 
shares of the stocks of these corporations. : 

A In paragraph 3 it says, “will not dispose of any of the shares 
of stock without first offering same upon 30 days' written notice to the 


other stockholder." And I was attempting to purchase some of the stock 


in order to equalize my position. 


Q And that is the sole basis for your right to purchase 16-2/3 


shares of stock? 
A Well, I am not sure that I understand you, again. 
Q Well do you have any other basis for believing that you had a 


right to purchase 16-2/3 shares of stock? 


A At the time this May lst, 1958 agreement was entered into, 


there were discussions with Mr. Garfield and myself. We stated |very clearly 
to each other that this was essentially a partnership arrangement; this 

(Tr. 623) right of purchase was a personal one, so that neither of us could be foisted 
with an unwanted partner or associate; that in order to avoid this possi- 
bility the other partner would always have a right to purchase first the 
other person's shares of stock at a reasonable or bona fide price. 

And it was in an effort to maintain my equal voting position that 

I made the offer to purchase 16-2/3 shares of stock, so that I would not be in 


a position where certain things that were threatened of me could take place. 


(Tr. 624) 


(fr. 235) 


Q Does that complete your answer? 


A I think so. 

Q I ask you to look at Plaintiff's Exhibits No. 2 and 3 and 
point out the provisions, if you will, sir, on which you based your 
right to purchase these stocks at, I believe you said, book value? 

A Well, I said a reasonable market value, or book value, or at 
a price which an arbitrator would determine. 

Q Will you point out the provisions of those agreements on 
which you base that? 

A Paragraph 2 refers specifically in case of any disagreement 
the matter is to be resolved by arbitration. 

With regard to the paragraph 3, which specifically gives you 
the right of first purchase, it was clearly the understanding between 
Mr. Garfield and myself that the price would be a reasonable price and 
a bona fide price. And we were not talking or even contemplating, at the 
time this agreement was entered into, any fraudulent prices. 


* * * * 


Q All right, sir. Will you please tell us what occurred? 

A Without any preliminaries, Mr. Garfield announced to me that he 
had sold to Benn all his interest in both of our corporations and he had 
no further interests in either of the corporations and that he would not 
be doing business with regard to these corporations and that in the future 
I would have to do business with Mr. Benn. 

MR. LYMAN: ‘If the Court please, would you fix that date? 


THE WITNESS: April 21st, 1959. 


BY MR. GENN: 

Q What was your response? Tell us, if you will, in narrative form 
the substance of what occurred and what each party stated to the other at 
this event on April 21st. 

A My immediate response was to tell Joe, "Joe, you can't do some- 
thing of this type. We have a contract to the effect that you must first 
offer this stock to me." Mr. Benn immediately interrupted and said, "He 
has already sold it to me. Don't you understand English? f have bought 
control of these corporations, and I intend to exercise control." I 
turned to Mr. Benn and I said, "Mr. Benn, I don't know whether or not you 
have; but if you have, I just want to tell you that I have an equal voting 
arrangement with Mr. Garfield; it is in writing; and if, in fact, you have 
purchased this stock, it is subject to my equal voting rights. 


An argument started to ensue. Voices were raised. I said there 


is no point to continuing this duscussion, let me see if I can get our 


attorney on the phone. 1f picked up the phone; and, fortunately, Mr. Chaite 
was in his office. Mr. Chaite was on one end, Mr. Garfield on!one extension, 
I on the second extension, Mr. Benn on the third extension. A rehash of 
this took place, and we decided that there was no point in continuing this 
conversation in the office in the Presence of some other people who were 
there; and we all went down to Mr. Chaite's office. 

Q Now, for the record, Mr. Chaite is Mr. Arthur Chaite,| who was 
formerly a defendant in this case and is attorney for the two corporations, 
is that correct, sir? 


A That is correct. 


(Tr. 240) BY MR, GENN: 

Q Now, sir, when was the next contact with one of the parties or 
group of parties in this case? 

A On the 24th of April, the following day. 

Q What happened then? 

A I had a very nasty procedural problem. 

Q Well, Mr. Sankin, let me interrupt you a moment. Who was 
present at this particular meeting that you are referring to? 

A On the 24th? 

Yes. 

Myself, Mr. Chaite, Mr. Benn, and Mr. Saunders. 

Will you tell what transpired? 

The building was still under construction. It was getting 
towards its terminal stages. I had dozens and dozens of bills that had 
to be paid. 

MR. SEEGMILLLER: I object. This is not responsive to the 
question. What transpired was the question. 

THE COURT: Go ahead and just tell us what transpired. 


THE WITNESS: I made arrangements with Mr. Benn that he would 


be put in Mr. Garfield's position with regard to co-signing checks of 


the corporation and that he would be substituted for Mr. Garfield as a 
(Tr.241) director and officer of the corporation. I made it very clear that this 
was being done solely for the purpose of continuing the business of the 
corporation, that I had nothing to hide and that I had no objection to 
him signing checks with me, but I also made very clear that this was done 
for that reason alone and that I was not recognizing the sale or recog- 


nizing him or recognizing his position. 
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(Tr .242) 


There was a basic cleavage that was discussed several times, 
namely, Would Mr. Benn recognize my equal voting position? And Mr. Benn's 
answer, no, he bought control, he was going to exercise control, and that 
if I started fooling around, that he would put this corporation ‘into receiver- 


ship; and he knew that the appointment of a receiver-- 
| 


MR. LYMAN: I object to this. 


THE COURT: I sustain it. 


| 
MR. GENN: If the Court please, I think he is stating-- 
| 


THE WITNESS: This is what Mr. Benn told me. 


THE COURT: I said, that is what he can say, not what he knew. 
THE WITNESS: Mr. Benn told me that he could put it into receiver- 
ship and that Mr. Benn knew that if a receiver was appointed this would be 


a violation of the terms of our mortgage commitment and that the commit - 


ment could be recalled or rescinded; and that he, Mr. Benn, also told me 
| 
that money was not important to him, that he had enough to take care of 


this building, and he didn't need any mortgage. So I just better behave 
| 
Also at that meeting we signed some checks. I withdrew $20,000 


myself, 


in the form of two checks, one for 12 and one for 8; and a check was given 
to Mr. Chaite for legal services; and a check was made out to ur. Benn in 
the amount -- not to Mr. Benn -- to 5410 Connecticut Avenue Coeranion in 
the amount of $24,000. This was necessary and agreed to because Mr. Benn 
said unless he received this money he would not agree to eaten checks 


and permit this business to continue. 


(TIr.258) BY MR. GENN: 

Q All right, sir. When was the next contact? Now, this letter was 
dated May 15th, 1959. We are at that point. 

A Well, I have just testified that I sent that to Mr. Garfield, and 
I sent out copies with the covering letter to the other parties, 5410, 
specifically. 

Q. All right, sir. 

A That evening I received a phone call from the building stating 
that two gentlemen were there looking for me. I picked up my neighbor and 
attorney who I hadi retained two days before, a gentleman by the name of 
Paul Dobin-- 

Q Spell that, sir. 

A D-o-b-i-n -- and was at the Garfield Apartments within ten 

(Tr.259) minutes. When I arrived there, I found Mr. Benn in the lobby and with him 
was a gentlemen who we later found to be Dinty Whitting, one of the 
defendants or intervenors in this action. 

Q What transpired at that meeting, sir? 

A This meeting took several hours. Mr. Benn told me that he knew 
that he overpaid when he purchased these stock interests for $800,000, 
and he said the reason he did it was that he was making use of tax-free 
money from out of the country and that as far as he, Benn, was concerned, 
it was a very advantageous deal. He reiterated to me that there is no 
question but that he was an innocent purchaser for value and stated un- 
equivocally that I should not fool around with him. He further stated 
that if I was afraid of him, as I indicated that I was, because of his 


persistent refusal to honor my equal voting arrangement, that he would be 


very happy to sell out to me. I replied that it was all very well and good, 


but that the price he had paid was ridiculous and I wouldn't consider it. 
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He said again that I didn't fully appreciate the tax-free foreign 
dollars that he was using, and he offered to sell me what he had) just purchased 
from Garfield, all the stock interests, for the sum of $480,000. I told him 
that in my opinion even this amount was excessive and if he is talking in 
terms of that type of money I would be glad to sell to him. He immediately 


offered me $250,000 for my interests in the corporations; and I accepted. 


I told him I would be very happy to sell at that particular price. He 
wanted me to accept certain terms. I told him that I was not inclined to 
offer him any terms, that if he was interested in buying, that I was very 
happy to sell to him, that I would do so, and that I would undertake the 
responsibility of finishing the building in accordance with my contract. 

Up until this time, Mr. Whiting had been very, very quiet, but 
at this particular time of the conversation he was introduced as an associate 
of Mr. Benn and also as Mr. Benn's attorney. And Mr. Benn told Mr. Dobin and 
myself that he, Benn, is a very busy man, he has to go out of the country 
on a moment's notice, and that if I would agree to accept $250,000, 


Mr. Whiting would dictate to Mr. Benn the type of contract that should be 


entered into and we would consummate the deal. 

Prior to that,Mr. Benn asked if I would give him an ecewocebie 
offer to sell at the $250,000 price. I told him that I was not inclined 
to make any irrevocable offers of any type, that if he wished to consummate 
a deal it would be done and that I would agree to accept $125, 000 cash, 
the other $125,000 to be put in escrow subject only to the conditions 
subsequent of the completion of the building. ‘ 

‘This was agreed to. Mr. Whiting spent a considerable amount of 
time with Mr. Dobin reviewing papers that Mr. Dobin could prepare the fol- 
lowing day. Mr. Benn and I continued our conversation. He told me again 
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that I should be very careful how I deal with him, that he knows the price 
was excessive, but that if I think there is anything wrong with the deal, I 
should bring an action for a declaratory judgment. He waived a copy of the 
NIL under my nose and ‘said, "Now, there is no question about it. If there 
is any doubt about it, you lost your rights by not indorsing the stock- 
holders agreement on the stock and the failure to do that makes me an 
innocent purchaser for value." 

This took three to four hours and, finally, the meeting broke up 
with the understanding that Mr. Benn was going to be leaving town and that 
Mr. Whiting, his attorney and associate, would arrange to close the deal 
with my attorney, Mr. Dobin, and that I had agreed and would agree to sell 


out for the sum of $250,000. 


Q Your attorney at that time was Mr. Dobin? 


A Mr. Dobin, yes, sir. 


(fr. 634) BY MR. BECK: 
Q Yesterday I believe you testified that on May 15th you had met 
with Mc. Benn and he had offered to sell out to you for $480,000. 
A $480,000, all that he had purchased from Mr. Garfield for $800,000. 
Q Or he offered to purchase from you for $250,000? 
A Or he offered to purchase from me for $250,000, and I agreed 
forthwith to sell. 
Q And at that time he advised you that the notes of 5410 had been can- 
celled, and 5410's purchase had been completed? 


A Well, he didn't put it just in that fashion. 


| 
Q Mr. Sankin, between May 15th and your meeting on the morning 


of May 26th, did you contact Mr. Benn or Mr. Saunders or anyone in connec- 

tion with 5410 concerning your exercise of your purchase rights? 
A TI sent a letter to 5410 on the 15th of May, which enclosed 

a copy of my letter of the 15th to Mr. Garfield, and advised 5410 that 

I had exercised the option, and further advised them with regard to my 


rights under the May lst, 1958 agreement, specifically my equal voting 


rights. 


(‘Tr .278) 


BY MR. GENN: 

Q Tell us what transpired? 

A Whiting called and said he was not able to keep his appoint- 
ment, that he was not able to get in touch with Benn, and that he cannot 
complete the agreement that we had reached wherein I was going to sell to 
Mr. Benn my interest in these corporations for the sum of $250,000. Where- 
upon, I saw that this sale was not going through, and I instructed my 
attorney to call Mr. Nicholson and arrange for an appointment tp see 


what we could do with them. 


(Tr.681) 


A discussion ensued. During that discussion the point was 


made by Mr. Garfield, look, I have already bound myself. You have my 


agreement. You have my agreement that this stock cannot be sold unless 
| 
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a bona fide price or a reasonable value was offered for this. I cannot sell 


before that. There’ is no further effect by putting this on the stock certi- 


ficates. He didn't want his wife to do it. The contracts were binding. 


Mr. Chaite said yes, the contracts were binding and although it was common 

practice to put it on the stock certificates, in view of Mr. Garfield's 

very firm request that it not be done, the point was not insisted upon. 
You relied on -- 


THE COURT: You said he didn't want his wife to know about 


THE WITNESS: That is exactly what I said. 
BY MR. PARDO: 
Q You relied -- 
A The basis of the objection, he did not want his wife to 
know about the restriction. 
Q You were satisfied with that explanation? 


A Yes, I had no reason to doubt the truthfulness at that 


pO 1 enema 


EXTRACT OF MR. BENN'S CROSS EXAMINATION OF MR. SANKIN 


* * * 


Q Addressing ourselves to the date of May 15, 1959, please sir: 
Do you recall how many of the May 4, 1959 documents that I showed you 
at that time? | 


A No. 
| 


Did you see the cancelled notes? 


A My recollection, Mr. Benn, is that you exhibited to me a 
photostat of the cancelled notes and told me that this is a completed 
transaction under the D. C. Corporation Code and the Negotiable 
Instruments Law; that while I might have had a chance on an executory 
contract, on an executed contract, I'm through and I had better not play 
rough with you. 

Q What other May 4, 1959 instruments did you see on May 15, 1959, 


Mr. Sankin? 


A I don't recall the specific instruments, Mr. Benn, but the 


main thrust of your showing me these things was to show that the notes 
| 

had been cancelled and has been executed. Whether you showed me the 

instruction from Mr. Garfield at that time in connection with those 


notes, it's hard to say because I have since seen these instruments. 


One thing I do remember is a photostat of the cancelled notes. 


* * * 


(Tr. 4076) 


(Tr. 4077) 


PORTIONS OF MR. GARFIELD'S TESTIMONY 


BY MR. BECK: 
Q Is that the first time that you had discussed your dissatis- 
faction with Mr. Sankin with Mrs. Garfield? 
A Yes. 
Q Had you discussed your dissatisfaction with Mr. Sankin with 
anyone else prior to that time? 
A I probably stewed about it inside; but I don't think that I 
discussed it with anyone else. 
Q You don't recall discussing it with Mr. Mankes prior to 
that time? 
A No, Gidonse think I did. 
Q You did have some discussions with Mr. Sankin prior to that 
time, wherein you expressed some dissatisfaction, didn't you? 
A Well, he knew I was very unhappy with him. 
Q Why were you unhappy with Mr. Sankin's activities or your 
arrangement with Mr. Sankin? 
MR. GENN. I am going to object to that. 
THE COURT. Sustained. 
BY MR. BECK: 


Q What had come to your attention which gave you reason to be 


dissatisfied with Mr. Sankin's activities or your relationship with him? 


MR. GENN. I object if it came from anyone other 
than Mr. Sankin in conversations on something of this nature. 
conversations between Mr. Sankin and Mr. Garfield. If it includes any 


other matters, then I would object. 


THE COURT. Did you express to your wife your basis for 

your dissatisfaction with Sankin on that trip? 
THE WITNESS. Yes. 

THE COURT: All right, state what you told het 
THE WITNESS. I indicated to her that Mr. Sankin just seemed 

to want to deplete the treasury of funds, and that he has had his hand in 


the till; that other things had developed that caused me to become further 
suspicious; and that I felt that I needed my control in order to protect 
myself. By "control," I mean my voting rights, which could be coincident 


with my stock ownership. 


Kae RKR KKK KEE 


(Tr. 4079) 
Q At the time of signing or leading up to presets those agree- 
ments, did you have any discussions concerning them? 
A Yes, we did. 
Q Did you have any discussions as to whether the disproportion- 
ate voting rights or voting restrictions outlined in those agreements should 
be placed on the certificates of stock? 
A Yes, we discussed that. 


Was that was Mr. Sankin? 


Yes, Mr. Sankin and Mr. Chaite. 


Q 
A 
Q And what was that discussion? 
A 


I believe Mr. Chaite suggested, and Mr. Sankin, that it be 


impressed on the stock certificate. And I objected, claiming) that they 
had the memorandum, which showed that while there was full trust and con- 


fidence, that there was no need to go further; and that my wife had 
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(Tr. 4080) 


previously indicated to me that it was foolish, businesswise, to have a two- 
thirds interest in a business and give away a voting right that I owned. 

But still I had previously agreed,and I just couldn't see how I could deny 
that agreement. So I went ahead and signed the agreements, but asked them 
please not to impress it on the stock certificate, so that she wouldn't 


know that I did it. 


Q And did that same discussion concern the purchase rights? 

A This is the right of first purchase, and also the 50 per cent 
voting right. 

Q To your knowledge, was a legend containing those rights im- 
pressed upon the certificates? 

A No, they were not. 

Q Now in late February or early March, 1959, was it those 
rights you were referring to when you expressed your dissatisfaction to 
Mrs. Garfield? Was it those rights or those restrictions? 

A Well, ‘what worried me was the fact that there was a provis- 


ion in those agreements for arbitration, and it would be a delaying thing. 


I couldn't reach any decision, because I could be vetoed by Mr. Sankin. 


And I'told her, in view of the fact that I had lost confidence 
in Mr. Sankin, that I should have my voting rights. And that was the basis 
for giving him the 50 per cent right, even though he had a one-third inter- 
est, was because of the confidence I had in him. And when that was destroyed, 
I felt that, well, even if I didn't do it the right way, I felt I was en- 
titled to get my two-thirds voting right back -- and that was all I wanted 
-- so that I could protect myself. 


i i i i 


(Tr. 5111-5131) 
JOSEPH A. GARFIELD 
was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. DULANY: 
Q Mr. Garfield, I show you Plaintiff's Exhibit 35 and ask you 


if you executed that document. 


A Yes, I did. 


Q And I also show you what has been marked for identification 
only as Defendant Garfield's Exhibit 11 and ask you if you cah identify 
| 


that document. 


A Yes; this is a document that is somewhat similar 

Q Well, I just asked you if you could identify it. Have you 
ever seen that before? 

A Yes, I did. 

Q When did you see it? 

A The last part of April. 


and said, "I think it would be advisable for you to sign this! now, because 


we must show more assets in the corporation." 
MR. BECK. I object, on the grounds it is hearsay to the 
intervenors, and move it be stricken. | 
THE COURT. Are you making any claim under this? You are 
making claim for irrevocable assignment, aren't you, of funds? 


MR. BECK. Not Defendant Garfield's Exhibit No. 11 for 


identification. 


THE COURT. You are raising it under plaintiff's Exhibit 35, 
I believe. 
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I will hear it. This.was April 1959? 
THE WITNESS. In the last part of April 1959. 
THE COURT. Very well. 
BY MR. DULANY: 

Q And where did this conversation take place, Mr. Garfield, 

if you recall? 
A Yes,' I do recall. It took place in the Columbus 
(Tr. 5113) Hotel, in Miami. 
Q And what part of the Columbus Hotel? 


A Well, all the meetings took place at what appeared to be 


Mr. Benn's office in the mezzanine, at the stenographer's desk. 


Q Did you have any further conversation with him about whether 
you would or would not sign that document? -- which has been marked for 
identification as Defendant Garfield's Exhibit 11. 

A Well, I refused to sign it at that time. 

Q Referring now to Plaintiff Sankin's Exhibit 35, when did 
you execute that document? 

A This document was executed on May 4, 1959. 

Q And where was it executed? 

A At the mezzanine in the Columbus Hotel. 

Q Did you have any conversation with Mr. Benn at that time 
with regard to that document? 

A Yes, considerable conversation, because I -~- 

Q Just tell me now, as best you can recall, what he said to 
you and what you said to him. 

A Mr.’ Benn told me it was necessary for him to make the 
corporation look like it had substance and validity, and it was difficult 
without having any money other than the thousand dollars I had previously 
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(Tr. 5115) 


given him. "And," he says, (Ir. 5114) "Mr. Sankin is going to attack it, 


and we won't be able to accomplish our purpose of getting your voting 
| 


rights. And I recommend that it be signed." He was persuasive, and I 


signed it. 
Q Did you receive from him anything of value for the signing 


of that document? 


A Nothing at all. 
MR. DULANY- Your Honor, I would like to introduce 


Defendant's Exhibit 11 for identification, which is really an original 


and three carbons all stapled together. 
THE COURT. Mr. Beck? : 
MR. BECK. I haven't seen it. 2 
THE COURT. Let Mr. Beck see it. | 

MR. BECK. I object. It is an unsigned copy of what is 
headed an irrevocable assignment. It is irrelevant and immaterial to 


any of the issues in the intervenors' complaint. 
| 


THE COURT. Mr. Genn? 


MR. GENN. No objection, Your Honor. 


THE COURT. Garfield's 11 will be received in:evidence. 


(The irrevocable assignment, 
heretofore marked for identifi- 
cation as Defendant Garfield 
Exhibit 11, was received in 
evidence.) 


BY MR. DULANY: 


Q Mr. Garfield, you referred to the thousand dollars you 


had previously put into the corporation. When was that? 


A On April. 20th when we were drawing up, when Mr. Benn 


was drawing up the final escrow for Julius Sankin, Inc., he came to 


me and asked me for a thousand dollars. 

I said, "What do you want a thousand dollars for?" 

He said, "Well, we have to start the corporation; and, 
as long as you own it, you might as well give me the money for the 
stock now, because we have to start a bank account." 

I made out a check to Mr. James T. Benn for $1,000. 

He tore it up, and he said, "No, we can't show this; we can't let 
anyone know you own this corporation. We will have to keep it the 
way we originally planned." He said, "I'm telling you that I have to 
have it in cash.” 

I said, "Well, I never carry very much cash. [I always 
pay by check." 

Then he said, "Well I tell you what you do. Make a check 
out to cash, and I will accept that" -- which I did, in the presence 


of my wife, and I believe Mr. Holloway of Mr. Saunders' office. 


He then went out with this instrument to a girl outside 
of this particular meeting room, and had some words endorsed on the 
back of the check, and came back and said, (Tr. 5116) "Sign this, so 
it will look like I gave you the cash for it." And I signed it. 
MR.| BECK. I object, on the grounds that the last answer 
is hearsay as to intervenors, and move it be stricken. 
THE COURT. Overruled. Motion denied. 
BY MR. DULANY: 
Q Mr. Garfield, I show you what has been marked as Plaintiff's - 
Exhibit 27 and ask you if you can identify that. 
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Yes. This is the check that I made out on April 20th, 
| 


Q Mr. Garfield, were you present when the bank a¢count was 
opened for 5410? 
A Yes, I was. 

A On the 21st. ‘The next day, after we had completed the 


Q And when was that, sir? 


escrow arrangements at the Riggs National Bank, Mr. Saunders, Mr. Benn, 
myself and Mrs. Garfield walked arround the corner to the commercial part 
of the Riggs National Bank. Mr. Benn said, "Now I think you and Janet had 
better sit down here at the" -- there was a marble balustrade -- “and Mr. 
Saunders and I will open the account for 5410." | 

Dutifully we sat down. Mr. Benn and Mr. saunders spoke to 


| 
a man about 15 or 16 feet away, at a desk; and they talked ito him, and 
| 


signed some papers. And of course we (Tr. 5117) assumed that the bank 
| 
Q Do you know whether Mr. Benn had that check with him at 


account was opened at that time. 


that time? 


A I assume he did, but I really don't know. 


MR. BECK. Your Honor, I object, and I move to strike 


the last answer. 


THE COURT. I will grant that motion. 


MR. DULANY. I have no objection to striking that. 
| 


BY MR. DULANY: 
Q Mr. Garfield, I ask you if you have ever seen /Plaintif£'s 
Exhibit 41 and 42, or rather the originals of those, those | purporting to 
| 


be photo copies. 


A Yes. 


Q Did you ever make demand on Mr. Benn for the payment of 


any of those notes? 


A I never did. I wasn't supposed to. 


Q Did you ever ask him for any collateral security on any 


of those notes? 

A No, sir, I never did. 

Q Now, Mr. Garfield, have you ever had in your possession a 
file of International Timber Company, Surinam American Timber Company, 
or any other timber company? 

A No, sir; I have no knowledge of any files. I have never 
received any. I know nothing about the lumber business (Tr. 5118) or 
timber business. And I was amazed when I heard yesterday -- 

Q No; just answer the question. 

THE COURT. Your answer is you never had any files of 
these corporations? 

THE WITNESS. I never did. 

BY MR. DULANY: 

Mr. Benn never gave you any such files? 

A No, sir, he never did. 

Q Have you ever invested in any timber or timber firm of 
any kind? 

A No, sir, I haven't. 

Q Do you have any knowledge of any timber firms or timber 
funds of any kind? 

MR. BECK. Your Honor, I object. I believe these questions 
are leading. 


THE COURT. Well I would say maybe the last two were. 


DULANY. I have no further questions. 

COURT. All right. Do you want to go first, 

GENN. I have no questions. 
THE COURT. Mr. Beck? 


MR. BECK. Yes, Your Honor, if you will indulge me a 


(Tr. CROSS EXAMINATION 
BY MR. BECK: | 
| 

Q Mr. Garfield, I hand you Garfield's Exhibit No. 11 for iden- 


tification. I believe it is your testimony -- 


| 
THE COURT. Just a minute. I think that is in now, is it 
| 
| 
| 


MR. BECK. Yes, Your Honor, I am sorry. It is Exhibit ll. 


THE COURT. Yes. 


BY MR. BECK: 


Q You had some conversation with Mr. Benn at the Columbus Hotel 
with regard to that? 
A Oh yes. There was always lots of conversation at the Columbus 


Hotel, at the desk of the public stenographer. 


Was Mrs. Garfield present at this particular conversation? 


Yes, she was. 

Did she participate in the conversation? 

I believe so, usually at one point or another. 
Was there anyone else present? 

Mrs. Downey, -- 

Anyone else? 


-- the public stenographer. 


Anyone else? 
And Mr. Benn, of course. 
(Tr. 5120) 
Q Do you have any recollection of Mrs. Garfield reading Garfield 
Exhibit 11 at that time? 
A I believe she did. 
Q Did Mrs. Garfield state one way or the other whether you 
should sign it? 


I believe she indicated that I oughtn't to sign it. 


Yes. 


A 
Q That you should not sign it? 
A 
Q 


Plaintiff's Exhibit 35, that you testified about, was 

also a meeting at the Columbus Hotel concerning that? 

A Yes, there was. 
That was about, what, five or six days later? 
On May 4th, 1959. 
Who was present at that meeting? 
The same people were present. 
Anyone else? 
No, the same people, no one else. 
Was there any discussion concerning that document? 
Yes, there was. 
Did Mrs. Garfield read that document? 


Yes, she did. 


Oo PrP AO Pr 0 r © PF A 


Did she tell you, one way or the other, or advise you, one way 
or the other, as to whether you should sign it? 
(Tr. 5121) A She thought I oughtn't sign it. 
g Did you at any time refuse to sign it? 
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(Tr. 5122) 


A Yes, I refused to sign it the previous time, on April the, 
some time the last of the month of April. 
Q I mean at the time of your meeting on May 4th, 1959 did you 


refuse to sign it? 

A No; I signed everything then. He was very persuasive that 
day -- and he can be persuasive, when you trust him. 

Q Who was persuasive? 

A Mr. Benn. 

Q How about Mrs. Garfield? Was she persuasive on that day? 

A Well, she was, in my mind, probably more capable of analyzing 
these things than I was, I believe, because, even though originally Mrs. 
Garfield, my wife, indicated Mr. Benn had decided to turn over a new leaf 
and pecans an honest man, and he was doing this to make up for a previous 
injustice to me, I guess by this time maybe we were kind of worried -- 
although I wasn't. I was concerned, but I felt that Mr. Benn was going 
to carry through, and that I owned 5410, and anything I signed wouldn't 
be of any consequence, because if I owned the 5410 oon Avenue 
Corporation, then I owned all these documents, too. i 
| 


Is Mrs. Garfield a member of the Bar? 


Has she had any legal training? 


Q 
A No, she is not a member of the Bar. 
Q 
A 


No, no legal training, just common sense. 
Q Between April 28th, 1959 and May 4th, 1959 did you and Mrs. 
Garfield discuss Garfield's Exhibit 11 and Paintiff's Exhibit 35? 
A I don't think so. 


Q Between April 28th, 1959 and May 4th, 1959 did you and Mr. 


Benn discuss Garfield's Exhibit 11 and Plaintiff's Exhibit 3 
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(Tr. 5123) 


Yes, I think so. I believe we -- 


Q On how many occasions? 


A Well, he was in the habit of calling almost every evening to 


give me a report’ as to what was going on in Washington. And it was during 
these telephone calls that he would tell me that I was so lucky that I had 
him for a “big brother," because he had found that Mr. Sankin was stealing 
that corporation blind, and I was so fortunate I had somebody to find out 

for me. 

And he kept telling me that, "However, we must protect the 
bona fides of the deal"' -- those are his words -- "we must protect that, be- 
cause if they attack that," he said, "they will throw it all out." 

I discussed it with him several times on that same basis. 

Q Did Mrs. Garfield participate in those discussions? 

A I don't know. She may have on one of them -- not partici- 
pating, but listening on an extension phone. 

Q You testified that you got absolutely nothing in return for 
signing Plaintiff's Exhibit 35, which is headed an irrevocable assignment. 
Why did you sign it? 

A It was signed -- I wasn't to get anything for it -- and 
originally the entire development by Mr. Benn was not for him to give me 
any money, but just to secure a right, a voting right, according to the 
amount of stock I owned in Garfield & Sankin and for no other purpose -- 
not to dislodge Mr. Sankin, not to do anything to him, except to get my 
voting rights so I could protect myself when I found it necessary. 

Q Did Mr.Benn tell you that Plaintiff's Exhibit 35 was neces- 
sary in order to make a transfer of the money loans that were due to you 
from the corporation? 

A Well, he kept telling me, "You shouldn't worry about tres 
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(fr. 5125) 


Did he tell you that? -- 
A He didn't tell me exactly what -- 
Q -- that Plaintiff's Exhibit 35 was necessary in order to 
complete the transfer from you to 5410 of the money (Tr. 5124) oars due 
you from this project? 


A Well, I may not be direct in answering you, -- 


Q Then be indirect. 


A -- but I will have to tell you that he said it was necessary 


to give substance to the corporation, "because the corporation has no money 


| 
except the thousand dollars that you have previously given me." 


Q Didn't he tell you that that irrevocable assignment, Plaintiff's 


Exhibit 35, was necessary in order to implement the stock purchase agreement, 
| 
which is Plaintiff's Exhibit 25? | 


A I don't think so. I don't think it was ever discussed, so far 
as I recall. It was mainly and only for the purpose of giving |substance 
| 


to the corporation. Those are his words. 


Q Isn't it a fact, Mr. Garfield, that the purchase price arrived 
! 
at in Plaintiff's Exhibit 25 -- which is the stock purchase agreement for 


the sale of 66-2/3 shares of Julius Sankin, Inc. -- was based upon the 


amount of monies that you had advanced? 


THE COURT. Garfield & Sankin, Inc. Julius Sankin, Inc. 


didn't come in until later. 
MR. BECK. Your Honor, that is the time I am talking about. 
THE COURT. You are speaking about -- 

MR. BECK. This is the 21st, Your Honor. 

THE COURT. I am sorry. All right. 


THE WITNESS. Now I'm not -- 


THE COURT. Put the question again -- or want the 
reporter to read it? 

MR. BECK. May I start over again? 

THE COURT. Yes. 

BY MR. BECK: 

Q Mr. Garfield, wasn't the $200,000 purchase figure that was 
used in PLAINTIFF's Exhibit 35, the stock purchase agreement of April 21, 
1959 whereby you sold your 66-2/3 shares of Julius Sankin, Inc. stock to 
5410, based upon the monies that you had advanced and which you thought 
were due to you from this project? 

MR. DULANY. I would object, Your Honor. The document I 
think speaks for itself. IT is a legal document and I think is subject to 
construction by the Court, and not this witness' construction. 

THE COURT. He is talking about the conversation he had 
here with Benn at the Columbus Hotel, and why the irrevocable assignment 


was given. And you asked what consideration there was. 


MR. DULANY.- I did. But I think, Your Honor, the question 


related to wasn't this the basis of the agreement; (Tr. 5126) and I think 
if he is getting into what discussions were had, that is something else. 

MR. BECK. The basis of the $200,000 purchase figure that 
was used in it. He says there was no consideration for the irrevocable 
assignment. There has been evidence to the effect that the irrevocable 
assignment was an instrument to implement the stock purchase here. Now I 
want to know if it wasn't the money loans that was the basis for the 
$200,000 figure in the stock purchase. 

THE COURT. Can you answer that? 


THE WITNESS. Yes, sir, I think so. 


THE COURT. Go ahead and answer it. 


THE WITNESS. I have no hesitancy about answering that. The 


funds that I had advanced to the corporation had nothing to do with this 


agreement. 
BY MR. BECK: 
Q They had nothing to do with the stock purchase agreement? 
A Nothing at all. We never discussed it. 
Q What was the basis of the $200,000 purchase figure 
stock purchase agreement? 


A I can answer that, I believe, Mr. Benn, as is his wont, 


will sit down with a pad and pencil and figure a formula. I don't know how 
he arrives at these formulas. He (Tr. 5127) said this is what the price 


should be. So that's what the price was. | 


| 
I had nothing to do with it. It could have been one dollar 
| 


or five million. I had nothing to do with it. He developed all of these 
| 


figures, in all of these papers. 


| 
Q As far as you know, there is no basis whatsoever for attach- 


ing a $200,000 purchase figure in that stock purchase agreement?! 
| 


A None at all. 
| 


Q How did you talk Mr. Sankin into paying $200,000 for that 


66-2/3 shares of Julius Sankin, Inc.? 


MR. DULANY. I think that is getting beyond the direct now, 


Your Honor. I would object. 


THE COURT. I sustain it. 


BY MR. BECK: 
Q Did you use the stock purchase agreement which is Plaintiff's 
Exhibit 25 in entering into your May 26th agreements with Mr. Sankin? 


MR. DULANY. Objection, Your Honor. 
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THE COURT. Sustained. 
BY MR. BECK: 
Q Is it your testimony that at the time you signed Plaintiff's 
Exhibit 36 you knew nothing about the timber or logging industry, or the 
lumber business? 
(Tr 5128) 
A I knew nothing about it before then, I knew nothing about it 
then, and I know nothing about it today. 
Q Why did you sign Plaintiff's Exhibit 36? 
I believe I signed it because I was a damn fool. 
THE COURT. Well, I think you want to withdraw that and 
give another answer. 
THE WITNESS. Yes. 
THE COURT. Why did you sign it? 


THE WITNESS. Because Mr. Benn told me to sign it. He said, 


“This is the only way we can show that the corporation has a value, that the 


5410 Connecticut Avenue Corporation has a value." He says, "Without this, 
they can attack it and it will not be a valid corporation, and you will never 
get your voting rights; and, if I know Mr. Sankin, and as I have investigated 
him and I have checked him, you won't stand a chance." And with all his per- 
suasiveness and all the innuendos he threw in about Mr. Sankin, I just signed 
it. : 

BY MR. BECK: 

Did you ever refuse to sign it? 

Did I refuse? 

Ever refuse. 

No, I didn't. This is only one time. He presented this on 
May 4th, and it was signed on May 4th. 
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(Tr. 5130) 


Where was that presented to you? 


A At the usual place -- the mezzanine of the Columbus Hotel, 


at the stenographer's desk. 
Q With the usual people present? 
A The usual people were present, yes, sir. 
Q Did Mrs. Garfield participate in the discussion concerning 


that document? 


A I don't recall. 


Q Do you know whether she read it? 


I don't recall that. She may have. 


Q Do you recall whether she advised you or tried to persuade 
you one way or another, whether to sign it or not to sign it? 


| 
A No. At that time I think I indicated that I would have to 


sign it, because all the other documents were signed. This was just carry- 


| 
ing out the setup that Mr. Benn had created. 


Q When Mrs. Garfield, Mr. Benn, Mr. Saunders and you went over 
to Riggs Bank to open the bank account, did you discuss this deal, this trans- 
action, with Mr. Saunders? 


MR. DULANY. I object, Your Honor. It is beyond the scope. 


MR. BECK. He said they went and opened a bank account; that 


the four of them went over. 
THE COURT. This is the thousand-dollar bank account? 
MR. BECK. Yes. | 
MR. DULANY- I am sorry. I didn't understand it. 


THE COURT. You may answer. 


THE WITNESS. During the walk from the trust department of 


the Riggs Bank to the commercial department, Mr. Benn walked with me part of 
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the way and cautioned me to say nothing about anything that had happened 
before Mr. Saunders. He says, "We must use him as a front." 

BY MR. BECK: 

Did you discuss this in the presence of Mr. Saunders,-- 

No. 

--at that time or any other time? 

No. | Mr. Saunders never knew at that time. 

What was this date? 

This was April 21st, 1959. 

And you had been out to Mr. Sankin's and told him you had 
sold out? 

No; this was prior to that. 

So you opened the bank account prior to -- 

Prior to going out to the Garfield Apartments, yes. 


There was a check for $1,000, your check for $1,000? 


That is what I gave to Mr. Benn the day previous, yes, sir. 


And that was Plaintiff's Exhibit -- do you have that there 

-- Plaintiff's Exhibit 27? 

A Yes. 

(Tr. 5131) 

Q Did you give Mr. Benn any other checks for $1,000 during 
that period of time? 

A This was the only check that was issued to Mr. Benn for that 
specific purpose of buying the stock of 5410 Connecticut Avenue Corporation. 

Q Do you know whether Plaintiff's Exhibit 27 was deposited on 
April 21st? 

A I do not. 


Q You and Mrs. Garfield sat out in the anteroom -- 
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MR. DULANY. May it please the Court, I think the check shows 
it was made out to cash and was not deposited as such, but was Bie: 

THE COURT. He was asked if he knew whether it =o deposited, 
and he said he did not. 

THE WITNESS. It didn't make any difference to ne It was 
paid as requested and for that purpose. 

BY MR. BECK: 

Q Actually none of these matters made any difference to you, so 

long as your plan to deprive Mr. Sankin of his voting rights was ' being carried 
out; is that correct? 

MR. DULANY. I object to that, Your Honor. 

THE COURT. I sustain it. 


BECK. Did you sustain that, Your Honor? 


COURT. Yes. I will be reading that in your’ brief. 


RKkKk KKK KK 


- 5192-5244) 


DIRECT EXAMINATION 


BY MR. SEEGMILLER: 


Q Mr. Garfield, I would like to ask you a few questions which 
will be limited as to time and subject matter. The time will be beginning 
with April 21, 1959 and ending May 26, 1959, both days inclusive. ‘The subject 


matter will be your relationships with Mr. Sankin or Mr. Benn or with anyone 
| 


else with reference to 5410 Connecticut Avenue Corporation, Garfield and 


Sankin, Julius Sankin, Inc. or the apartment house known as Garfield Apartments. 


Now, during that period of time and with respect to that subject 
matter, did you tell Mr. Sankin anything that was not true? | 
A I really don't know how to answer that question. Of course, I 


didn't tell him anything that was not true. 
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, &Tr. 5193) 


(Tr. 5194) 


Q You did not tell him anything that was not true? 

A I don't think so. I may have been evasive in some respects in 
so far as what I was doing but that, in my mind, was nothing that was untrue. 

Q Well, let's go specifically to April 21, 1959. It has been 
testified here today that you told Mr. Sankin on that day that you had sold 
your interest lock, stock and barrel. Did you say that in effect? 

A Yes, I did. 

Q And that was a true statement according -- 

A No, it wasn't a true statement but it was carrying out the 
evasion that I indicated earlier in this sham arrangement with Mr. Benn. 

But it wasn't a true statement? 

To secure back -- 

That will be enough. It wasn't a true statement? 

MR. DULANY: Your Honor, I think he can finish his sentence. 

THE COURT: Let him finish. Go ahead and finish. 

THE WITNESS: This places me in a very peculiar position be- 
cause in effect it wasn't the truth, in so far as I was concerned. So far as 
Mr. Sankin was concerned, it was meant to have him believe that it was the 
truth so that I could get my stock into 5410, according to Mr. Benn's arrange- 
ment, and so then it would be free of voting restrictions. This was the 
primary purpose of the whole business that Mr. Benn developed for me. 

Q Now, was it true that you had sold to 5410 Connecticut Avenue 
Corporation or not? According to your belief at that time. 

A According to my belief -- I really didn’t have very much be- 
lief. I just relied on Mr. Benn. Mr. Benn said if we had gotten the unendorsed 
stock certificates! of the two corporations into 5410, that they would then be 
free of the voting restriction and then I could protect myself. And his full 
role in this whole business was to protect me, and to get me back my voting 
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rights, which I felt I had to have to protect me against what I considered 
improper withdrawals of funds from a corporation that I had sites all the 
money for. | 

MR. SEEGMILLER: I would like to be patient but F think this 
is going far beyond the question. | 

THE COURT: Yes, that is going beyond the question. 

THE WITNESS: I am sorry, I didn't mean to go too far. 

BY MR. SEEGMILLER: | 

Q Now, you suggested the point that I want to get at, Mr. 

Garfield. : 


Did you intend that 5410 would in effect purchase the stock 
and you would have the stock of 5410 or did you intend that 5410 wouldn't 
| 


get anything? What was your intention? 
A Well -- 
MR. DULANY: Just a minute. 


THE COURT: Just a second. 


(Tr. 5195) MR. DULANY: Your Honor, that, timewise, is a tremendous ly 


broad question. 


MR. SEEGMILLER: I have limited the time. 
| 


THE COURT: He has given him in reference -- as I understand 


it was from April 21 -- 


MR. SEEGMILLER: April 21 to May 26. 

THE COURT: -- to May 26. 

MR. SEEGMILLER: I wanted to include those two dates for 
reasons well known here, of course. 

THE COURT: The question, as I understand it, is this, Mr. 


Garfield: When you told Sankin and when you dealt with Benn during this per- 
iod, did you intend that your stock in Garfield and Sankin, Inc. and Julius 
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Sankin, Inc. was sold to 5410 or did you have a different intention? 
Is that the question? » 
MR. SEEGMILLER: That is the question, if the Court please. 


THE WITNESS: I would like to be specific in answering your 


question, but it is very difficult because I had conflicting ideas in my 


own mind at that time and I was actually going along with Mr. Benn's plan 
to effect a transfer into 5410, which I owned, so that if 5410 owned the 
stock, then I would be in the same position I was before, no change, except 
that the stock would be in a different name. 

(Tr. 5196) Actually, I never thought of the end result. If I had -- this 
would have been a very poor thing for me to do and I don't really know how 
I got into it, but I am in it. 

MR. SEEGMILLER: I imagine that is far enough. 

THE COURT: That is far enough. 

MR. SEEGMILLER: I don't like to close the man off but that 
has gone far enough. 

BY MR. SEEGMILLER: 

Q Now, speaking of the end result, had you given any thought 
at all -- and I am still restricting it to the same period of time -- to 
just how you would operate with Mr. Sankin when you got the 5410 stock in 
your name? Had you thought about that at all? 

A Yes, I did not. 

Q You did not? 

A I mean, the answer is, I did not. As a matter of fact, it 
goes back to the emotional state I was in, and I never gave any thought to 
that. 


It has been testified that on April 21 it was said, either 


by you or by Mr. Benn in your presence, that you were Ceeareenie out 

and Mr. Sankin would have to deal with Mr. Benn from here on out. 

Was that said either by you or Mr. Benn in so presence on 

April 21? 

A I would like to answer that and explain it, if you will, 

please. | 
Yes, I said that. Mr. Benn had told me to say very little, 

that he would do all the talking, and all I was to do was to tell Mr. Sankin 

that he would now have to deal with him. 

MR. SEEGMILLER: Could I have Plaintiff's Exhibit 22, 

please, Mr. Clerk. | 

BY MR. SEEGMILLER: 


So that you will know what I am speaking of, Mr. Sankin -- 


Garfield. 


-- I show you Plaintiff's Exhibit No. 22. 


THE COURT: Garfield, you mean. You said Mr. Sankin but you 
meant Mr. Garfield. 


MR. SEEGMILLER: Yes, I am sorry, Mr. Garfield. 


BY MR. SEEGMILLER: 
| 
Q So that you will know what I am speaking about, that does 


bear your signature, doesn't it? 


A Yes, it does. 


Q I would like to read to you a part of a paragraph or a para- 


graph from that exhibit. It is Paragraph No. 6, and it says: 
| 


"Seller agrees to remain with Garfield and Sankin, Inc. 


| 
(Tr. 5198) until such time as the construction of said 165-unit, apartment 
| 


building is finished and a complete certificate of occupancy 
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(Tr. 5199) 


therefor has been issued and received through the proper 

authorities; and further seller agrees to remain with Garfield 

and Sankin, Inc. and be responsible not only for the completion 

of the building as set forth in the plans and specifications but 

also remain with said corporation and be responsible to the pur- 

chaser for the completion of the permanent mortgage which is in 
process of being consummated and closed within the next 120 days, 
and shall be responsible for the construction loan being paid 

off and released. All proceeds of the permanent mortgage loan 

above the amount of other liens, encumbrances, loans, liabilities 

and claims shall remain in Garfield and Sankin, Inc." 
Were you aware that that paragraph was in this agreement on 
April 21, 1959? 

A I can't say, yes, and I can't say, no. Actually, it all 
goes back to the same thing I have been saying, and I mean this: So long 
as I was going to own 5410, all these documents didn't mean very much because 
the stock would go back to 5410 and I would own 5410, and I didn't give too 
much thought to the wording of the documents. And Mr. Benn had indicated 
that we must make this tight -- and whatever he meant by that -- so that no- 
body can attack it. 

Q Well, did you in fact remain with Garfield and Sankin, Inc. 
to help ascertain that the mortage was completed and the building occupied 
and completed? 

A I wish I had. 


Q Did you? No, no, did you? 


THE COURT: The answer? 


THE WITNESS: No, I didn't, because Mr. Benn took it out 
of my hands. He just took control. 
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BY MR. SEEGMILLER: 

And you didn't offer to, did you? 

I didn't have the opportunity. 

Mr. Sankin -- 

THE COURT: Mr. Garfield. 

BY MR. SEEGMILLER: 

Q Mr. Garfield, one other matter from this Exhib 

It is the Notary Public certification. 

THE COURT: Is this the same exhibit, sir? 

MR. SEEGMILLER: The same exhibit. 

THE COURT: It is No. 22. 

MR. SEEGMILLER: No. 22, I am sorry. 

THE COURT: Yes. 


(fr. 5200) BY MR. SEEGMILLER: 


Q "T hereby certify that on this 14th day of March, 1959, 
before me personally came Joseph A. Garfield and James T. Benn, 
to me known to be the individuals described in and who executed 


the foregoing stock purchase agreement dated March 14, 1959, and 


| 
have acknowledged before me that they executed the same for the 


purposes therein stated." 
Has the Notary Public made a correct recitation of fact in 
| 
that respect? 


A The Notary Public has not made a correct statement of fact 
in that notarization. 
Q Is this because you did not acknowledge to the Notary that 


you had signed this document for the purposes stated? 


A No, not that. 


Q What was the error? 
A The date is in error. The date is wrong- The actual and true 
date is April 6. 
Q And did you know that at the time? 
A Yes, I did, and I protested. I said: Why do you do this? 
This is not the date we are preparing these instruments. 
He said: Well, this is the way it has got to be. He said; 
(tr. 5201) have all my notes destroyed so no one can check it back. 
Q Did you tell the Notary Public that the date was April 6 in- 
stead of the 14th? 
She knew it. 
And you actually appeared before the Notary on April 6? 
She did what Mr. Benn told her to do. 
And it was actually April 6? 
It was actually April 6. 
Q You allowed the document to go forward, nevertheless, knowing 
that error was in it, is that true? 
A I was being led by Mr. Benn, Mr. Seegmiller. 
Q You allowed it to go forward knowing that, is that your answer? 
A Yes, sir. 
Q Did you acknowledge to the Notary, then, that you had executed, 


that document for the purposes therein expressed, regardless of the date? 


A I don't think it meant anything to the Notary, whether we did 


That isn't my question. 
THE COURT: The question is, did you acknowledge to the notary? 
(Tr. 5202} THE WITNESS: No, I don't think so. I just said that was my 
signature. That is about all. 
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| 
BY MR. SEEGMILLER: 
| 
| 


Q And you allowed her to make that recitation even though it 


wasn't true without correcting her on it? 
A I never read it, sir. 
You never read it? 
Except the date. 


You are a member of the Bar, aren't you? 


I have been. 
A law graduate? 


Yes, sir. 


Q And do you mean to tell me you don't know what a Notary cer- 


tification to a document means? 


A I do know what it means. It meant nothing to me) at that time 


because it was a sham transaction. I would have been certainly; much more 


careful if it was a real transaction. This was not a real one. 
Q What does a Notary's acknowledgment mean to you? 
| 

A It means that the statements you make therein are true to the 


best of your knowledge. And I realize this was something I shouldn't have done 


| 
and I want to admit that. | 


Q So on that occasion you were participating in at least two 
things you knew were not true: The first was the date and the ‘second was 
| 
(tr. 5203) the failure for you to say that you acknowledged that for the purposes stated. 
| 


Both of those things were not true and you allowed it to go through, is that 
| 

right? 
| 


As part of this whole scheme that Mr. Benn developed. 


Is your answer, yes, to my last question? 


Yes, subject to my explanation, sir. 


MR. SEEGMILLER: May I have, Mr. Clerk, please, a number of 
exhibits. I would like to have Plaintiff's Exhibits 23, 25, 26, 32 and 35. 
I want to use them only one at a time. I could start with 23, if you have it. 
BY MR. SEEGMILLER: 
Q Mr. Garfield, I show you Plaintiff's Exhibit 23, and for your 
information, to identify it, does it have your signature? 
A Yes, that is my signature. 
Q Do you recall that document? 
A Yes, I recall that agreement. 
Q Now, from that document I would like to read a sentence or two, 
commencing in Paragraph 4 of this agreement. 
May I go back for just a minute. The opening paragraph of 


the document, I may point out, identifies Mr. Garfield as party of the first 


part and 5410 Connecticut Avenue Corporation as party of the second part. 


“The first and second parties do hereby authorize the said 
escrow agent to keep and preserve the said properties in its posses- 
sion until’ the payment in full of the said promissory note hereinbe- 
fore referred to is made to the escrow agent for the account of the 
party of the first part but not beyond 12/1/59 unless extended by 
both parties in writing to escrow agent, or if party of the second 
part defaults in payment of any of its undertakings under the terms 
of the above-described note and in the event the said note is not 
paid in accordance with its terms, to thereupon deliver the said 
66-2/3 shares of stock hereinbefore described to the party of the 
first part, and it is expressly understood that in the event the 
party of the second part fails, neglects or refuses to pay said 


note when due, or before 12/1/59, or extension thereof, then the 


(Tr.5205) 


(Tr. 5206) 


escrow agent is hereby authorized to deliver the aforesaid shares 
| 
of stock to the party of the first part and to return to the party 


of the second part the said note and any cash payments |held by the 
escrow agent for the account of the party of the first part." 


When you signed that agreement, were you aware that that para- 


graph was in it, Mr. Garfield? 


A I am dimly aware that there were a lot of statenents made and 
actually they didn't mean too much to me. 

Q I would invite your attention particularly to a line written 
in here after the agreement had been typed in the first instance and ask you 


if your initials appear on the margin at the end of that line? 


A Yes, my initials do appear. 


Q Would you say that your attention was specifically directed 


to that paragraph by reason of putting your initials on Li 


A No, I don't think so. I think the bank inserted that at the 
| 
Q Now, at the end of that agreement there is a recitation signed 


Riggs Trust Department. 


by a Notary Public and it says: 


"personally appeared Joseph A. Garfield and James T. Benn, 


known to me, acknowledging this their act and deed this 21st day 


of April, 1959." 


Is that a correct recitation that the Notary Public has made 


there? 


A That I appeared and signed it. 


Q The Notary says you appeared and acknowledged it as your act 
and deed. Is that correct? 
| 
A I don't know that the Notary could notarize anything 


but.my signature and that I signed those documents, and that is 


what the Notary did. 
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Q Did you acknowledge it as your act and deed? 

A Well, of course, I must have if I accepted the document and 
the documents were used, and for the purposes indicated, yes. 

Q So the Notary's statement is correct, you did acknowledge that 
as your act and deed, is that right? 

A As I have in all the documents, wherever they were notarized, 
even though the whole over-all plan -- all these documents meant nothing, 
except to secure the stock, my stock free from any voting restrictions. 

That was the sole and only purpose. 

Q I invite your attention, Mr. Garfield, to Plaintiff's Exhibit 
25, and so that you will understand what I am reading from, I will ask you if 
it does bear your signature? 

A Yes, sir. 

Q Take a look at the agreement. Do you know what that is? 

A Yes. 

Q At' the conclusion of that agreement, Mr. Garfield, there is a 
Notary's certification as follows: 


"Ty certify that on this 21st day of April, 1959, 


personally appeared before me Joseph A. Garfield (Tr. 5207) and 


James T. Benn, to me known to be the individuals described in 
and who executed the foregoing stock purchase agreement dated 
April 21,' 1959, and have acknowledged before me that they executed 
the same for the purposes therein expressed." 
Is that recitation by the Notary true? 
Yes, sir. 
You did acknowledge that? 
It was true in so far as that document and all the other docu- 


ments is concerned. 


Q You did acknowledge that you executed it for the purposes 
therein expressed? 

A You make it very difficult for me to answer, ae 

Q I intend to make it difficult, to get the truth out of you. 

A At the same time it really isn't, yes, and it teally isn't, 
no. ‘I don't know how to answer it. 


Q Did you acknowledge it? A plain, simple question. 


I did acknowledge it but it wasn't as it appears. 


A 

| 
Q What you acknowledged was not true, is that right? 
A 


No, it is not right and not wrong. I am sorry, I don't know 
how to express it. .My words are limited. All I can say, it is part of the 
over-all scheme for the purpose of getting my stock into 5410 for the purpose 
of freeing it (Tr. 5208) from the voting restrictions. All these documents 
were executed and were notarized, this is true. 

Q Now, without going into all of the detail with: each document 
separately, I would ask you, Mr. Garfield, with respect to a certain exchange 
agreement which you signed with 5410 on May 4, 1959, do you recall that? 

A I don't remember. | 

Q Never mind, I had better get the exhibit. 


THE COURT: Plaintiff's 32. 


MR. SEEGMILLER:. It is 32. 


THE COURT: I think that is the one you are speaking of. 
BY MR. SEEGMILLER: | 
Q I show you Plaintiff's 32, Mr. Garfield. Does it bear your 
signature? 


A Yes, sir, it does. 


Q Do you know what this document is? 


(Tr. 5210) 


A Oh, yes, yes, I recall this now. 


Q That one, Mr. Garfield, has a Notary's certification which 


reads as follows: 


“J hereby certify that on this day personally 


appeared before me,an officer duly authorized to 

administer oaths and take acknowledgments, James T. Benn, 

as president of 5410 Connecticut (Tr. 5209) Avenue Corporation, 

and Joseph A. Garfield, individually, to me well known to be 

the persons described in and who executed the foregoing exchange 

agreement, and acknowledged before me that they executed the 

same freely and voluntarily for the purposes therein expressed." 

Is that a correct recitation of fact by the Notary Public? 

A In effect, I signed the document, but no consideration was 
ever given to me. 

Q That isn't the question, Mr. Garfield. 

A The answer is that evidence of those agreements are not right, 
but I did sign the agreements as they are in all the agreements. 

Q I want to know -- the Notary says you acknowledged freely 
and voluntarily before her or before him -- whoever it was -~- that you 
had signed this document for the purposes therein expressed. Has the Notary 
stated a true statement of facts? 

A If you are implying -- 

Q Yam not implying anything. I want to know. It is just a 
question. Did the Notary state the facts correctly? 

A The Notary couldn't know anything about the facts. 

All the Notary did was acknowledge my signature. That is all 


I expected it was. 


(Tr. 5211) 


Q That isn't what the Notary said was done. The Notary said 
that you acknowledged before him that you had freeland and voluntarily 
executed the document for the purposes therein stated. ! 

Now, was the Notary right or wrong in making that statement? 


A I don't think I read any statements fully. I just acknowledged 


my signature on those documents. This is what I do remember, that I signed 
the documents. I don’t know what else I can say. 

Q Is it your testimony then that all you told the Notary was 
that you signed the documents? Is that all you told the Notary? 


A All the Notary said, is this your signature? “And I said, 


yes. She put her stamp on it. 
Q You did not acknowledge that it was executed for the purposes 
therein stated, is that right? 


A During these entire -- all these meetings that were held, 


mainly in the hotel mezzanine -- 
| 
THE COURT: Let's not go into that. 
| 


Where was this acknowledgment taken? 


MR. SEEGMILLER: This acknowledgment was taken in 


the State of Florida, County of Dade, Notary Public Elva S. Darney. 


THE WITNESS: ‘That is Downey. 

MR. SEEGMILLER: Edna S. Downey, D-o-w-n-e-y; I guess. 
And further address on it, I don't have. i 

THE COURT: It is not a question of all the meetings. It is 
a question that Mr. Seegmiller wants to know with respect to the time you 


signed this document and your signature was acknowledged. 


Now what is your question, Mr. Seegmiller? put the question 


BY MR. SEEGMILLER: 
Q Did you tell the Notary Public that you freely and 
voluntarily acknowledged that document for the purposes therein expressed? 
A Iidid not. All I did was to acknowledge that my signature 
was mine -- my signature on that document. That is all I did. That is all 
she ever asked me. If any other writing appears there, it was developed 
or designed by Mr. Benn. I never read it. 
Q Did you have a copy of this agreement after that date? 
Mr. Benn -- 


(Tr. 5212) -- kept most of the agreements, all the documents. 


A 
Q No, no. 
A 
Q 


This particular agreement, did you take a copy of it for 
your own files on the date it was executed? 
A I'don't recall that. I know I had very few documents, because 
he had my files and my checks and he kept most of the documents. 
Q Let me ask you this: Did you in fact execute this agreement 
for the purposes therein stated or didn't you? 
A It was a sham -- it was a fictitious arrangement. It is 
all part of the same ball of wool. It is all bound together. I can't 
separate it. 
Q Is your answer, no, or you don't know or, yes? 
What is your answer? 
A My answer is this: 
MR. DULANY: Your Honor, I think he has answered it. 
MR. SEEGMILLER: I don't think I have had an answer. 
THE COURT: Well, as to this particular instrument and the 


purpose of your signing it, why did you sign it? 
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(Tr. 5214) 


THE WITNESS: To continue with the sham arrangement originally 
initiated by Mr. Benn and me. 
BY MR. SEEGMILLER. 


Q Now, I think there were other documents, Mr. Garfield, 


and I am not going to take the time to identify each one separately, which 


you signed before a Notary Public (Tr. 5213) between these two dates I have 
given you, April 21 and May 26, and in so far as they may recite that you 
acknowledged those documents to be for the purposes therein istated, would 


they be true or wouldn't they? 


| 
A The documents? 


Q Yes. 


A None of them were true. 
Q I refer particularly to the irrevocable assignment dated 
; 
May 4, 1959, to a receipt for the stock certificate dated May 4, 1959. If 
those documents recite that you signed them for the purposes therein stated, 
that would not be true? | 


A None of the documents expressed any of the truth of the 
| 


MR. SEEGMILLER: If the Court please, I wonder if I could 
have the file that contains Mr. Garfield's original eee ciate that we 
are here trying. | 
THE COURT: Yes, sir. This cross-claim we ate trying here? 
MR. SEEGMILLER: Yes, the cross-claim that we are now trying. 
(Whereupon the Court file was submitted to Mr. Seegmiller.) 


BY MR. SEEGMILLER: | 


Q Mr. Garfield, on the document which you filed in this Court 


as a cross-claim, this recitation is contained: 


"State of Florida 

"County of Dade 

"tT, Joseph A. Garfield, do solemly swear that 
I have read the foregoing and annexed answer and cross- 
claim by me subscribed and know the contents thereof, that 
the matters and things therein stated are true, except those 
stated on information and belief, and as to those I verily 
believe them to be true." 

This shows your signature at that point. And beneath it is: 

"gubscribed and sworn to before me this 22nd day of 
June, 1959." 

And a signature of a Notary Public. 

THE COURT: Mrs. Downey? 


MR. SEEGMILLER: This is Howard S. Wickert. It isn't 


BY MR. SEEGMILLER: 

Q Was that a correct statement? The Notary Public says you 
subscribed and swore to that before him on that date. Was that correct? 

A Yes, sir. 

B= (Tr. 5215) Q Are those facts true in that document? 

A Yes, sir. 

Q Now, when you took the witness stand here in this case, 
you swore to tell the truth, didn't you? 

A I did. 


Are you telling the truth? 


Q 
A I am. 
Q 


Do you have any explanation of why it is more important to 


tell the truth here and in your pleading than it was before the Notary Public 


in 1959? 
MR. DULANY: Your Honor, I believe that is Spree acie 
THE COURT: I agree. 
MR. DULANY: I object. 
THE COURT: Objection sustained. 
BY MR. SEEGMILLER: 
Q I think, Mr. Garfield, that prior to 1959 you had had some other 
business dealings involving Mr. Benn, is that correct? 
A Yes, sir. 
Q It has been in the evidence but I want to call it to our attention 


for the moment. Briefly stated, what was that transaction? 


(Tr. 5216) 
A Earlier, I believe the year was 1955, Mr. Benn sold to my 
company a gas property on the Florida Keys in which he perresereed that all the 
assets, physical property of this purchase were free and clear, nd gave us a 
full warranty, and then we found out months after the deal was closed that 


| 
most of the assets were encumbered, all the vehicles had conditional sales con- 
| 


tracts against them; and we found that, from one of the managers who wasn't paid 
by Mr. Benn, after we had taken possession, months later, he finally broke down 
and said Mr. Benn, the day of the closing of our deal, eecroneeet that particular 
branch in Tavernier, or in Marathon, rather, to delete all the physical property 
from that plant and send it down to Key West, where he still owned some gas 
properties, which he had acquired at a bankruptcy sale. 

So he had not only stolen property but he had also misrepresented 
the true facts about the assets, which developed into a legal battle between us 
and the ones who held the mortgages and made claim against chis property. In 
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these cases, Mr. Nicholson, St. Clair Nicholson, represented us. It took 


several years and we finally were successful in retaining the properties. 


However, we did take a -- I think we lost about $50,000, approximately, as a 


result of this transaction. 

Q Mr. Garfield, if you think this is important, I don't want to 
stop you. We have had evidence on this. I (Tr. 5217) merely wanted to identify 
it for the purpose of the record. 

A I am giving you my memory. 

Q I suggest that is enough for my present purposes unless there 
is some reason you want to go forward. 

A I am sorry, I may have gone too far. 

Q There was litigation in this case? 

A Yes, sir. 

Q Did you charge Mr. Benn with fraud in that litigation? 

A I don't recall exactly what -- whether that was done. As my 
recollection goes, the suits were against us by the claimants. 

Q You defending? 

A Who claimed the assets that we had purchased. 

Q And you don't know whether Mr. Benn was charged with fraud in 
that litigation? 

A I just really don't know that. 

Q It is your view, I take it, from what you just said, that you 
thought he had misrepresented facts and had stolen some property? I think 
that is what you just said, is that right? 

A Well, we know that he misrepresented because it is certainly 
evident at this time that he did. 


Q Am I correct, in your testimony of just a minute 


. 5218) 


“(Tr. 5219) 


ago you stated that you also thought he had stolen some property? Did you 
| 
say that? 


A I indicated that he had property, physical property removed from 


the branch and sent down to Key West, after the deal was closed, that day or 


the next day. 
Q Now, during the period from about the latter part of February 
1959 through to May 26, 1959, did you think at all about this prior difficulty 


you had had with Mr. Benn? 


A Oh, yes; oh, yes. I had not spoken to him and I certainly 
wouldn't have, and I actually had no use for the man, and this is true. 


Q Well, what was it that brought you to have confidence in him 


enough to do what you said you have done here this morning, that you did every- 


thing blindly that he said. What was it that brought you to have that much 
! 
| 
confidence in him? 
A Well, in the last of February or the early part of March, the 


first of March, I expressed to my wife the fact that I was in a pickle, I felt 
that I was unable to protect my rights in the Garfield Apartments because Mr. 
Sankin was here all the time, he had full control of everything, and he had 


opened a bank account. I couldn't even sign on that account. I couldn't see 
the reason for it. He had made improper withdrawals of money. 
i} 
I said: Well, I don't know how I can protect myself 


because I am not going to be here. I am in business; I am tied up. 

And then she came up with the idea that she said that she knows 
someone who is so sorry about having misrepresented and causing us so much 
loss, and that he was a friend, and he was turning over a new leaf, he was 


becoming conscience stricken because of this bad deal, and she ‘thought he would 


be willing to help me, to give me advice. 
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I didn't go to him to negotiate a deal like this or to even 
plan a sham transaction. 

She thought that he could give me advice because he was a man 
of international business interests and that he had so much experience that he 
could properly advise me what to do. 

Ir protested this. I said: No, not that man. I said: Never 
again for me. 

And she persisted. She said: Would you mind just talking to him 

And I said: Well, if you insist on it, I will talk to him, but 
I don't think that he is the man for me. 

But it happened. She did arrange the meeting with Mr. Benn and 
myself on the morning of March the 14th at Mr. Pardo's office. 

At the door before we went in, I said: Janet, I (Tr. 5220) think 
I had better get out of this. Let's go down to the elevator. 

We walked over to the elevator. At that moment Mr. Benn and 
Mr. Pardo walked up; and she said: Well, let's talk to them. 

So we turned around and walked in, and we talked to them. And 
we said to Mr. Benn: We have a little problem of no control over our own 


stock, and we have reason to believe that we cannot protect ourselves, and we 


would like to get your advice about what to do. 


I had all my files. I had my briefcase. I had all my files 
with me. 

Mr. Benn looked over all the files, saw all the documents, saw 
the agreements that Mr. Sankin and I had entered into. I didn't have my can- 
celed checks with me then, but I had all the other things; and we discussed it 
for about an hour, an hour and a half. 

He said that he had a firm of lawyers in Washington. He gave 
the name. And he said they were representing him; and he had to go back to 
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Washington, he would look into it. He was busy but he would look into it and 


he would see how he would advise me. 


And that was it. We then went to a restaurant with him, where 
we had lunch, and he left. And I would like to (Tr. 5221) snceriece at this 
point that there was no agreement drawn on that day, because wel vere only to- 
gether about two hours, and that is all, and there couldn't have been an agree- 
nent. : 

We never went to a Notary. So there was no agréenent on March 14 
This is the truth.. This is what happened. 

Now, after that, I didn't hear from Mr. Benn for three weeks, 


and I was -- well, I was feeling that perhaps this was best. All of a sudden 
one day I get a call from him at my office, and he said he had thought the 
matter over, he had investigated it. He had found, checking into Mr. Sankin's 
background and his handling of the affairs of the building, that I was justified 


in my suspicions and, therefore, he would like to advise me further what to do 


to get my voting rights back to protect myself. 

The next day he came to my house. He had with him a document 
-- well, he had with him tablets and his briefcase. He slwaysi ties his brief- 
case. And he took out the tablet and started writing. And he took out from 
his briefcase several books, and he referred to those books constantly while he 


was writing. 


I said: Well, what are you doing, Jim? 


He said: I am working out a plan to protect you, to get you back 
your rights. Because I feel guilty about how I treated you ani your company in 
regard to your purchase of (Tr. 5222) the Keys properties and also because I 
think so highly of your wife, and I want to do it for her, and I want to do it 

| 


to show you that I feel bad about this past dealing that I had -- that you had 


with me. 


(Tr. 5223) 


He was very convincing, and I felt that with his knowledge 
that he probably could do something that was in order. I had no intention of 
getting involved in this, but I did get involved before I knew it, and it just 
traveled down like a ball rolls. It just went on and on. And, of course, I 
believe that even during that time while it was going on my wife became somewhat 
suspicious, even though she was friendly with Mr. Benn, which caused her at 
various times to tell me not to sign the documents. She said: Well, there 
are too many papers. I can't understand all these papers. 

I said: Well, I don't either. I said: If we trust the man 
and he is doing something to help us and we are not going to hurt anybody, 
then let's sign the documents. 

And that is exactly what happened. 

Q When he explained the plan to you, was it your understanding 


that you were going to deprive Mr. Sankin of his equal voting rights and get 


them back for yourself? Was that your understanding? 


A I would like to explain that, if you will, Mr. Seegmiller. 

Q By all means. 

A The' original agreement between Mr. Sankin and I was in my mind 
more of a moral understanding than it was a legal one, in my mind. I felt 
deeply about that. I trusted Mr. Sankin implicitly. I had every confidence 
in him. I tried to give hima hand. I tried to assist him. I tried to have 
him develop into a sound and good businessman. And I gave him -- 

Q Now, Mr. Garfield, I doubt that you are explaining or answering 
the question. I don't want to shut you off. 

A I am going to. I will get to the point. Because I trusted him, 
when he asked me for those rights, those fifty per cent voting rights, I never 


thought he would take advantage, and I gave it to him. 


mn (Tr. 5224) 


When that trust and confidence in my mind was destroyed, 
I felt morally I had a right to my voting rights to protect myself, to say, 
no, when he drew out money that he shouldn't, to say, no, when he opened an 
account when he shouldn't have, with only his signature on, roheaye no, to 
anything that he did that I felt was bad or was wrong. | 
I was going to only try to guide him. I mans Sat to try 
to hurt him. I was trying to guide him, but I couldn't guide hin without my 
voting rights. And I felt morally I had my rights; and I certainly did it the 
wrong way. ! 
Q At the time Mr. Benn was explaining to you this plan of opera- 
tion, you were aware of the agreements of May 1, 1958 that you had signed? 


A Oh, yes. So Mr. Benn was, too; he saw them on March 14. 


Q You said you had a moral right to have them. Did you feel you 


had a legal right to those voting rights? 


A That is what I came to Mr. Benn for, to find out legally what 


would be the proper method to get them back. 
Q Was it your understanding that this plan he had would be a 
perfectly legal method? 
A Well, he told me it was. 
Q Did you believe him? 
A I accepted it that way. I did believe him. I 


wasn't. 


Q Why didn't you go present the same to Mr. Sankin then? If you 
had both a moral and legal right to it, why did you go through all this collat- 
eral program? Why didn't you go and present it to Mr. sankin? 

A The reason I didn't go to Mr. Sankin was because there was no 


use talking to him any more, and I wasn't even speaking tohim, 


Q Did you think it would be depriving Mr. Sankin of something 
that he was atherwise entitled to? 

(Tr. 5225) A I would deprive him of nothing. I didn't think I was, because 
voting rights were only -- should have been coincident with the percentage of 
ownership; and I gave those rights to Mr. Sankin because I trusted him. 

Q I believe the plan was that you were to be the owner of 5410. 
Was that part of the plan? 
A The plan that Mr. Benn developed was that. 
Q And that you would conceal from Mr. Sankin the fact that you 
were the owner, was that part of the plan? 
A Yes, that is right, correct. 
Q So you were going to conceal from Mr. Sankin the essentials of 
your plan, is that right? 
Yes, sir. 
And you knew that, didn't you? 


Yes, I did. 


No. 


A 
Q 
A 
Q Did you think that was right? 
A 
Q 


Did you have any suspicion at all when that thing occurred to 
you that you were doing something that wasn't right, that maybe here goes 
this man Benn again. Did you have any suspicion at all? 

A No, sir, I did not. I didn't get that suspicion until later. 
Q Despite the fact that your wife suggested some 

(Tr. 5226) suspicion on some occasion? 
A No, no, this was after wehad been down the line, ninety 


per cent down the line. It was quite late then. 


| 
Q Well now, when you had a document such as Plaintiff's 
Exhibit 22, that we talked about a few moments ago, that is the one that has 
the date of March 14, 1959, and I believe you testified you didn't really 
know what was in that document -- is that a correct statement of what you 


testified? 


A On March 14? 


Q On March 14. 


A I knew generally what was in there but I didn't) pay too much 
| 


attention. | 


It didn't matter too much to you, did it? | 
It couldn't have. : 

It was just a scheme to get these rights from ur. Sankin? 
A That is right. 


| 
Q So it. didn't matter much. When you were asked|to sign that 
on a date that wasn't a true date, didn't you get a little suspicious of this 


man Benn? He had been dishonest with you before. 


A No, I didn't. Although I did protest. I said: This isn't 
| 


the right date. 


He said: There are reasons for it. And he said: 


You have to leave this to me because I know what I am doing. And I ac- 
| 


cepted it. 

Q You agreed because you thought that was the necessary proce- 
dure to getting voting rights away from Sankin, is that right? 

A I didn't think about it as a date independent of the whole 
scheme, no. I didn't think about it that way. i 

Q How about acknowledging it before a Notary Public? 


A Well, this Notary Public -- 


Q Didn't you get suspicious when you were asked to do that? 
A No, because Mr. Benn apparently had been using this Notary 
Public for several years and he seemed to know what he was doing, and I 


accepted it. 


Q When you sign a document of this caliber, just sign it, what 


does that represent to you? What does that mean to you when you sign it? 


A Today it means I made a mistake. 

Q As' of now, all right, what does it mean when you sign a docu- 
ment? Does it mean, this is just a lot of nonsense; I don't know what is in 
it; nothing to it. 

Is that what it means, or does it mean that you seriously are 
subscribing to the things contained in that document? Which does it mean 
to you? 

. 5228-5234) A In my mind, I will tell you that it means that I signed the 
document, and it was notarized, and I didn't give it much further thought. 

Q It was an essential step? 

A Except as for the over-all purpose. 

Q The only thing that you were really aware of all these times 
was the over-all purpose of getting your voting rights? 

A That is all. That is all I had in mind. I was blinded about 
everything else. 

THE COURT: Is this a good place to take the luncheon recess? 

MR. SEEGMILLER: Very well. 

THE COURT: One-forty-five. 

(Whereupon at 12:30 p.m., the trial was recessed pursuant to 


reconvening at 1:45 p.m. of the same day.) 


AFTERNOON SESSION 


lock p-m.) 
THE COURT: You may proceed. 

Thereupon, 
JOSEPH A. GARFIELD 


resumed the witness stand and testified further as follows: 


CROSS EXAMINATION (Resumed) 


BY MR. SEEGMILLER: 
Q Mr. Garfield, on May 26, 1959 you signed a number of agree- 
ments, a pledge agreement, an indemification agreement, a mavenser do you 
remember those agreements? 
Yes, I do. 
You did sign those agreements on that date? 
Yes, sir. 
Did you sign those for the purposes expressed in them? 
Yes, I did. | 
You understood what was in those eres that right? 


| 
Yes. 


And you did sign them for the purposes? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Yes, sir. 


Q Now on May 4th, 1959 I believe you signed some other agree- 


| 
ments, one was an exchange agreement, so-called, (Tr. 5236) ‘with Mr. Benn 


of 5410, do you remember that one? 
| 
A Yes, sir. 


Q On that same date you signed a receipt for a stock certificate, 
do you remember that one? 
A Yes, sir. 


Q And did you have any suspicion at that time that maybe Mr. 
Benn was not playing fair with you? 

A Not at that time. 

Q Well when did you first get that suspicion that maybe he wasn't 
playing fair with you? 

A I believe it was on May 6th. 

Q And what was it that made you suspicious? 

A My uncle, Mr. Mankes, came to my office and pleaded with me, 
he says, I know you haven't sold anything, but you are hurting Julie, and 
perhaps you don’t know that Mr. Benn has removed $24,000 of your money from 
the account, and I said, Yes, I knew that. I told him that I knew that, 
but actually I didn't. 

He told me a few other things that had happened, and that 
Mr. Sankin had taken $20,000. That was the first I heard of that. When he 


left, I immediately called my wife and I said it seems to me that Mr. Benn 


is now planning to steal money and perhaps he may be on his way to stealing 


everything that I have in this property. 
(Tr. 5237) Q And that was the time you began to be suspicious? - 

A Yes, that was the day. 

Q And from then on out you had no confidence in him at all; 
is that right? 

A No. Except that I was hoping that perhaps he could give me 
some explanation. I was suspicious but still wasn't completely convinced 
that it all couldn't be explained by some -- by proper explanation. And in 
view of the fact that I actually owned 5410 Connecticut Avenue Corporation, 
I assumed that he might be doing it to put it into the 5410 Connecticut 
Avenue Corporation, which was my corporation anyway, but I had to get that 


explanation. I was worried about it, yes. 
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(Tr. 5238) 


Q You felt at that time that you did in fact own the 5410 


! 
Connecticut Avenue Corporation? 


A Well, I had stock certificates and stock powers and things 
at that time. 
Q You felt the sale had been completed and it had been sold from 


you individually to the corporation at that time? 


A Well not really sold, it was a transferance, I would say, 
| 


of my stock from my personal name to the corporate name, which meant only 
that it was transferred from one to the other. It never wassorde 

Q But you felt the transfer had been completed and the 5410 
Connecticut Avenue Corporation was indeed the owner on that pecaston? 


A Well he told me it was so. 


Q And you relied entirely upon his word about it? 


A yes, I did. 
| 
Q Mr. Garfield, I would like to show you a document that has 


been marked Plaintiff's Exhibit 27. I think you testified d4bout that before. 


And I will ask you if that contains your handwriting on the front of it in 


whole or in part? 
| 
| 
Q And up in the top left-hand corner there is a word written 


A In whole. This is all my writing. 


in there, exchange. That is your writing too? 
A Yes, sir, it is. 
Why did you put that on? 
Mr. Benn said I should put it on. 
You didn't ask him any questions about it? 
No, not a question, because I was following his instructions 


throughout. 


Q Now on the reverse there is written this: By the endorsement 
hereof the payor acknowledges receipt of $1000 in cash in exchange for this check 


And you were the payor on that check, were you not? 


ycrt- 5239) I was the maker of the check, yes, sir. 


And under that appears your signature, does it not? 
Yes, sir, it does. 


Did you read that before you put your signature on the reverse 


Yes, sir, I did. 
Q Was that true? 
A No, sir, it wasn't true. I never got a penny from Mr. Benn. 
He put it on there for the primary purpose, as he told me, to show that no 
money had passed between us, so that no one could attack the bona fides of the 
ownership of the 5410 Connecticut Avenue Corporation, and he actually was 
representing to me it was only to protect me, and that this is the way it would 
have to be to protect the bona fides of the supposed transaction between us. 
Q Now he said that this was to show that no money had passed ‘ 
between you? 
A No. ‘He wanted to show that I hadn't given him any money and 
that he had actually paid me cash for this check. 
But it is your testimony that he didn't pay you the cash? 
No, he did not. 
But you signed that nevertheless? 
A yes, sir, just like I signed the other documents. 
(Tr. 5240) Q Mr. Garfield, I would like to read to you another few sentences 
from Exhibit No. 22, and we identified that this morning, you did, as the 


stock purchase agreement dated March 14th, but which you said was in effect 


| 
executed on April 6th. You understand what that agreement was, do you? 


A Yes, sir. 
Q I would like to read paragraph 4(b). This is what it says: 

"In addition to the above 165 units as referred to herein, the 
seller represents that an additional asset in the form| of $60,000 in 
cash is presently in a bank account or shall be delivered to an 
agreed bank account in favor of Garfield and Sankin, The. and 
the said $60,000 referred to herein is an asset of the said corpora- 
tion and shall be and remain an asset of said Se oraccons and shall 
not be withdrawn, directly or indirectly, from said corporation by 
the seller or purchaser or by anyone acting in their behalf, and shall 
be on deposit through the day of the closing of this transaction. 

"Tt is understood and agreed by all of the parties hereto that 
said $60,000 bank deposit is to come from the proceeds of the perma- 
nent FHA mortgage financing, and in the event said permanent 
mortage has not been closed or in the event there are not sufficient 
proceeds after payment of all other obligations of the corporation 
to make the said $60,000 deposit, the seller shall conectbere to 
the corporation as a capital contribution, any deficiency between the 
proceeds available far said deposit and $60,000, and provided further 
that in the event this. transaction shall be closed prior to the 
closing of the permanent mortgage, the seller shall lend the corpor- 


ation $60,000. . ." 

Were you aware that that provision was in that agreement when 
you signed it? 
A Truthfully, no. I didn't pay much attention to that. I can 


explain it though by telling you that all the facts and recitations in those 
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various agreements were developed by Mr. Benn, and in the original I may have 


questioned a few things, but he said, Don't worry about these things. He said, 
These clauses and these recitations are only in here to make the transaction 
look legitimate, and that so long as you own the corporation you don't have 
to worry about these agreements. These will be washed out in the end anyway. 
Q There was no concern to you that you positively represented 
there would be $60,000, and if there wasn't, you (Tr. 5242) would pay it 
yourself? 
A This was to the 5410 Corporation, and if I owned it, it meant 
nothing. 
Q Do you recall one of the notes given on that date with this 
instrument was a $60,000-note? 
A It was a $540,000 and $60,000. 
Q And was that $60,000 note related to this provision that I just 
read so far as you knew? 
A So far as I know, the notes were planned by Mr. Benn to show 
a total purchase price of $600,000. 
Q Didi you have any understanding at all as to why there were 
two notes instead of just one? 
No, sir, I did not. 
You didn't ask any question about that? 
I didn't inquire into it, no, sir. 
I would like to read you a little material from Plaintiff's 
Exhibit No. 25, Mr. Garfield. We had this before you this morning, and for 
your information it is a stock purchase agreement executed on April 2lst, 1959, 
with respect to Julius Sankin, Inc. stock; do you remember that agreement ? 


A Yes, sir. 


Q Do you know what I am talking about? I would like to read 
to you from paragraph 2(b) of that document: 
" (tr. 5243) "Seller warrants and represents to the purchaser that the 


said $200,000 demand note, which said note represents the purchase 


price of the said sixty-six and two-thirds shares of the authorized, 
issued and outstanding common voting stock, shall be held in escrow 
by a mutually agreed escrow agent and that the said $200,000 herein 
referred to shall represent ninety per cent of the seller's equity 
in and to the assets of the said Julius Sankin, Inc., that is, that 
the seller's equity in and to Julius Sankin, Inc., represented by 
sixty-six and two-thirds per cent of all of the authorized, issued 
and outstanding corporate capital common voting Stock of Julius 


| 
Sankin, Inc., shall have a dollar value of not less than $223,000..." 


Were you aware that that provision was in that! agreement when 


| 
you signed it? 


A Mr. Benn at the time -- well, he decided it would be best to 


protect me further by including the Julius Sankin Corporation. I indicated 
to him we would duplicate in general the same arrangement we accomplished 
by the original escrow of the Garfield and Sankin stock. I didn't pay too 


much attention what went into it. As a matter of (Tr. 5244) fact, the 


formula that he developed, I didn't understand it anyway. | 


Q Did you think your equity in Julius Sankin, Inc. was short 


$223 ,000? 
A No, I did not. I knew Julius Sankin, Inc. was a corporation 

designed for one specific purpose, that is, to construct the building, and at 

the end of its time its assets, whatever it may be worth, would be merged into 


| 
Garfield and Sankin, Inc., which would be the only surviving or remaining 


corporation. 


Q Did you think Julius Sankin, Inc. owed you any money by 


way of money loans at that time? 


A It'did not. As a matter of fact, the only reason Mr. Benn 


decided that he would better protect me was because funds for the construction 
were going through that account at the time, and there was a considerable 

sum of money. He said, Don't you think perhaps Mr. Sankin might latch on to 
those funds? Don't you think you need protection there too? I said, I don’t 
know. I think perhaps it might be advisable to protect me, if you feel it is 
necessary. He says, I do, and I think what we better do is do the same thing, 
develop an escrow agreement the same as we did before on that corporation, 


so you will have full protection all the way down the line. 


PORTIONS OF TESTIMONY OF MRS. JANET GARFIELD 


ee 


BY MR. GENN: 

Q Now, would you tell us the topics of conversation and the substance 
of what was said at that meeting or discussion, rather, in the plane, in 
February, 1959? 

A (MRS. GARFIELD) Mr. Garfield said to me that he was very unhappy 
the way things were going with the Garfield Apartment Building. He’ said 


that he flet he no longer had control of what belonged to him. He said that 


he didn't feel that Mr. Sankin was consulting him enough and he felt that he 
was taking too much advantage -- that he wasn't consulting him enough. 


Q Now, did you make any suggestions at that time? Did you make any 
| 


suggestions at that time as to what Mr. Garfield should do? 


A Well, at that time -- up until that time, I didn't know that Mr. 
Sankin had equal voting rights, that Mr. Garfield had given Mr. Sankin 


| 
equal voting rights and I was very much surprised to find this out. 


Q What did you -- 


A I said there must be a way to overcome this. Certainly you have 
the larger part of the money in this corporation and you certainly -- there 
must certainly be a legal way to overcome this and I therefore suggested that 
he consult Mr. Benn. | 
Q Now, by Mr. Benn you mean Mr. James T. Benn, the defendant 
A Yes, I do. | 


Q Did you know Mr. James T. Benn prior to this conversation | 


February of 1959? 


A Yes, I did. 


Mrs. Garfield, what was your relationship with Mr. Benn at that time? 
It was an intimate relationship. 
Q ‘There has to be a record made, I am sorry to say, Mrs. Garfield. 


you describe or state what you mean by an intimate relationship? 


A Well, the best terms that I can put it in, an intimate relationship, 


would be an amour. 
Q For how long had this relationship been existing prior to February of 
1958 with Mr. Benn? 
A For some years. 
MR. DULANEY: ‘59. 
BY MR. GENN: 
Q I am sorry. Prior to February of '59. This was prior to February 
of 159? 
Yes. 
At the time of the discussion in the airplane that you have described? 
Yes. 


THE COURT: Had this relationship been continuing up to February of 


THE WITNESS: Yes, sir. 
MR. BECK: Your Honor, I beg your pardon. I.didn't hear her answer 
as to when it commenced. 


THE COURT: Severali years prior to 1959. For how many years prior to 


THE WITNESS: I would say three years. 


THE COURT: Three? 


THE WITNESS: Yes, sir. 


BY MR. GENN: 


Q Now, with reference to Mr. Benn and the date of February 1959 in 
this airplane trip, when had you just prior to that trip last seen Mr. Benn? 

A TIhad seen him just a few days before we came to Washington. 

Q Now, had there ever been a discussion if any with Mr. Benn prior to 
that trip about the property known as 5410 Connecticut Avenue, the Garfield 
Apartments, before that time? | 


A Yes. 


And you had had such a discussion with him? 


Q 
A Yes. 
Q 


Would you state what Mr. Benn said, if anything, about those apart- 


ments or what he desired, if anything? 


A Well, Mr. Benn knew when I came to Washington and he was always 
interested in supposedly what I was doing and what my husband was doing and 
he always asked me how things were going with the Garfield apartment building 
and he told me that he had been to Washington and looked at the property and 
thought it was a very nice project. 

Q Was there any discussion as to whether or not he would be eereecea 
in engaging upon that project or get into it? 

| 


A Yes. He asked me on several occasions to get him involved 'with Joe, 


to get him interested with Joe so he could get interested in this project, 


get interested in this apartment building and anything else that my | husband 
. 

was doing. 

| 


Q Now, Mrs. Garfield, you have indicated something with reference to 


your relationship with Mr. Benn. Had there been any discussions between you 
| 


prior to February of 1959 as to whether or not you would marry each other? 

A Yes. 

Q What were the substance of those discussions? 

A Mr. Benn and I were going to be married. We talked about being 
married after he settled his income tax case which he hoped to settle in 
July of 1959. 

Q Now, these discussions took place and all took place prior to the 
airplane trip in February of 1959, is that correct? 

ft is. 
thereafter, after this trip, was there -- did you engage upon 
any effort to contact Mr. Benn? 

A Yes. My husband reluctantly agreed that I should call Mr. Benn -- 
that I call Mr. Benn and consult him in regard to this conversation we had 
had. 

Q Incidentally, your husband had had some prior business dealings 
with Mr. Benn, had he not? 

A Yes, he had. 

THE COURT: Did your husband know of this relationship you had with 
Mc. Benn for some three years prior? 


THE WITNESS: No, sir. 


THE COURT: In February of 1959 he was not aware of it? 


THE WITNESS: No, he was not. 
BY MR. GENN: 
Q Now, your husband had had prior business relationships with Mr. 


Benn, had he not? 


A Yes, he had. That is the way I met him. 


Q Then did you make contact with Mr. Benn as a result of your! conver- 
| 


sation with your husband? | 
A Yes. I called his attorney -- his attorney's office and I left he 
should call me. | 
His attorney's office, did you say? | 


Yes. 


You called his attorney's office. Whose office would that | 


Either Mr. Pardo or Mr. Roman. 
THE COURT: Were they in the same office? 
THE WITNESS: No, sir. 


MY LYMAN: I object to that, Your Honor. Just hearsay. Hé¢ hasn't 


shown that Mr. Pardo represents him, hasn't shown whatever the other one 
was. represents him -- Mr. Benn. This is a conversation that is clearly 
hearsay. | 
THE COURT: Overruled. 

| 

A Well, Mr. Garfield told Mr. Benn about his business dealings in 
Washington in regard to the Garfield apartment building and how he had 
become unhappy with his association with his equal voting right Ae 


wanted to consult Mr. Benn as a legal opinion for overcoming this about 


voting -- this equal voting right. 


Mr. Benn was not an attorney, was he? 


No, but he professed to know the law. 


Q 
A 
Q Did such discussion take place about legal issues? 
A 


Yes. 


MR. LYMAN: I am going to object unless she knows what a legal issue 
is. She hasn't qualified -- 
THE COURT: I think you better be more definite. 
MR. GENN: Yes. 
THE COURT: We will have all laymen practicing law here before long. 
BY MR. GENN: 
Q Can you state with more particularity what was stated at that meeting 
with reference to legal questions as you understood them to be? 
A Well, I only understood that Mr. Benn said that he would devise 
a method to overcome this equal voting right, that he would come up with some 
method to overcome it. 
Q So in other words -- 
MR. LYMAN: Just a minute now. I am having a little difficulty with 
that microphone. 
THE COURT: You just bring your chair up a little closer. I think, 
counsel, it would be very helpful to this witness if you all brought them a 
little closer. 
MR. LYMAN: May we have the last answer. 
THE COURT: It will be read as soon as everybody gets arranged here. 
(Whereupon the following was read by the reporter: ) 
A Well, I only understood that Mr. Benn said that he would 
devise a method to overcome this equal voting right, that he would 
come up with some method to overcome it. 


BY MR. GENN: 


Q Now, then, did you have a further meeting after the March 14 meeting 


that you have just described? 


Yes, we did. 
Where was that? 
A That was at my home on -- on or about April 4. 
Q Incidentally, I am not confident that for the record your fous has 


been stated. Would you state what that address is? 


A The address of my home is 6510 Granada Boulevard, Coral Gables. 


THE COURT: Coral Gables, Florida? | 
THE WITNESS: Yes, sir. 

BY MR. GENN: | 
Who was present at that meeting on April 4 or thereabouts? 

A Mr. Garfield, Mr. Benn and myself. 

Q Would you state what the general subjects or topics of Peecetnacton 
were at that meeting? 

A Well, Mr. Benn said that he had been to Washington and he obviously 
had. He had all the brochures on the Garfield and he had some -- what he 
called negotiable instrument laws and some books and what he called the 
D. C. corporate law and he was showing my husband the books and making up 
a plan by which he could make a straw party. 

They talked about the arrangement by which they would make it. 


My husband showed him all of his papers. 


Q For how long did -- approximately how long did this meeting take 


place on April 4? 


A For hours. 


Q Can you state with some more particularity some of the other 

. | 

matters that were discussed at that meeting? 
A Yes, they discussed the value of the property and just how they 
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were going to handle the value and how they were going to boost the price up 
. 768)so that Mr. Sankin couldn't approach the price. 

Q Were there any other matters which at this time you recall that would 
be particular as to what occurredat that meeting? 

A No. The meeting was continued the next day. 

x * * 

BY MR. GENN: 

Now, the next day would be April 5, or thereabouts. 

Yes. 

Now, on that date could you state where the meeting was held? 

At my home. 

Who was present? 

Mr. Garfield, Mr. Benn, and myself. 

Now, could you state also in general the topic of discussion at 
that particular meeting? 

A Yes, they were making -- at least Mr. Benn was making up all sorts 
of papers. He was writing it out in longhand, the method by which my husband 
would make a stock purchase agreement, whereby he would transfer his stock 
in Garfield - Sankin to Joe Hardy. 

THE COURT: Mrs. Garfield, you have mentioned these two meetings 
on April 4 and April 5 were at your home. 
THE WITNESS: Yes. 


THE COURT: Did your husband, Mr. Garfield, live there with you? 


THE WITNESS: This is our home. 


THE COURT: I see. Thank you very much. 


Now, would you tell us was there a further meeting thereafter? 
The next day. | 
Would you tell us where that meeting was held and who was present? 
That meeting was held at a public stenographer's office in the 
Columbus Hotel. The stenographer's office as was Mrs. Downey. : 
Q. Who was present? 
A Mrs. Downey, Mr. Benn, Mr. Garfield and myself. 
Q Would you tell us what transpired at that meeting in the Columbus 
Hotel on April 8, 1959? 
MR. LYMAN: April 6th. 
April 6. I am sorry. 
They drew up this stock purchase agreement. Mr. Benn dictated it 
to the stenographer and they drew it up right there. 
THE COURT: Was this Columbus Hotel in Coral Gables, also? 
THE WITNESS: No, sir. It was in downtown Miami. 
MR. GENN: Can we have this marked for identification? 


THE DEPUTY CLERK: Plaintiff's Exhibit No. 22, for identification. 


MR. GENN: I am going to try to move this along with a further 


question. 
BY MR. GENN: 
Q. Do you recall any specific documents or what documents were prepared 
on that day; the names of those documents? 
A The names of the documents? 
Q Yes, if more than one. 


A I only remember that stock purchase agreement dated March 14. 


MR. DUIANY: That is Defentant Benn's Exhibit No. 2, for identification. 
May it please the Court, I believe that has already been identified as 
Defendant Benn's Exhibit 2, for identification. I think we are running into 
duplication again. 
THE COURT: See if we can avoid that. Is that Benn's No. 2, for 
identification? 
MR. LYMAN: Yes, sir. If the plaintiff wants to adopt it I have no 
objection. 
MR. GENN: May I see that a moment. This purports to be an original 
rather than a photostat. 
COURT: Do you prefer the original? 
. LYMAN: No, there is a difference, Your Honor. 
GENN: There seems to be some small difference. 
LYMAN: The original is deficient. 
PARDO: Oh, the original is deficient. 
COURT: What do you have now? 
GENN: I have the original. 
COURT: Identify it as Plaintiff's Exhibit 22, for identification. 
(Stock purchase agreement dated 
March 14, 1959, was marked Plaintiff's 
Exhibit No. 22, for identification.) 
BY MR. GENN: 


Q Mrs. Garfield, I show you what purports to be a stock purchase agree- 


ment dated March 14, 1959, and ask you if that is the document you have just 


referred to as the one which was prepared on April 6th? (Showing.) 
A Yes. This is the document. 


MR. GENN: I think we will put this in evidence, Your Honor. 


THE COURT: Any objection, gentlemen? 
MR. LYMAN: No objection. 


THE COURT: No objection? 


(Counsel indicated there was no objection. ) 
THE COURT: It will be received. 


(Stock purchase agreement, 
heretofore marked Plaintiff's 
Exhibit No. 22, for identification, 
was received in evidence.) 


THE COURT: I would like to take a look at it. Is this an exhibit 


to a complaint or something. 


MR. DULANY: Yes, sir. 


THE COURT: I have read it. It is received in evidence. iT thought 


it sounded familiar. 


BY MR. GENN: 

Q Mrs. Garfield, Plaintiff's Exhibit No. 22, which has just been 
referred to as the stock purchase agreement, appears to bear the date 
March 14, instead of the date you stated it was executed. Was there any 
discussion about -- | 
MR. LYMAN: Just a moment. Your Honor, I don't recall her saying 


anything about anything executed. 


THE COURT: Yes, she did. She said the meeting was April 


she said in identifying this document it was dated March 14. 


MR. LYMAN: I stand corrected. 


BY MR. GENN: 
| 


Q Was there any discussion about the fact that this document was dated 


March 14, rather than the day on which you stated it was executed?! 


A Only between my! husband and myself. We wondered why it was dated 
March 14. Mr. Benn didn't tell us why; we were just following instructions. 

Q Did you hear any instructions to that effect from Mr. Benn? 

A No. 

Q Now, after this agreement, Plaintiff's Exhibit 22, was signed, when 
was the next meeting? 

A Well, we continued from Miss Downey's office, right down to the airline 
ticket office where we found out that Mr. Benn had made reservations for the 
three of us to come to Washington that night. And we came -~- 

And that night would be, and we are now at the point of April 6? 


That's right. 


Q 
A 
Q What happened next? 
A 


The next day we met at Mr. Saunder's office. 

Q Now, Mr. Saundérs is in Washington, D. C., and he is the attorney 
who has been referred to in previous testimony; is that correct? 

A That's right. Mr. Benn's attorney. 

Q Now, at that time were any documents of any kind signed? 

A They were busy making papers all day. Mr. Benn requested a Mr. 
Holloway, one of the members of the firm, to call a man over from, I think 
what is called the CT Corporation. to draw up the corporation. They talked 
about this half a day. 

Q. Who is “they? 

A Mr. Benn and the man that came over from the CT Corporation. It 
seems Mr. Benn wanted a lot of things -- 

Q Mrs. Garfield, would you be good enough to state what was said, if 


you recall it? 


A am only saying that he disagreed with the man; that he couldn't 


| 
get the corporation that he wanted; and it, therefore, took a longer time to 


draw it up. | 


Q Were you present in that conversation, or did you hear some portion 


of it? 


A Iwas present all the time but my husband and I were told |to keep 


quiet by Mr. Benn. 


Q And this would have been on April 7; is that correct? 


A Yes. 

Q Now, do you have any knowledge as to who drafted the papers that 
you have been referring to as being prepared on that date? 
A Mr. Benn -- 


MR. LYMAN: Objection, Your Honor. He has had everybody in the 
| 
room. He said up to this point he is in a law office and five or six 


| 
people are handling papers and now he is asking her a leading question and 


we object to it as to who drafted it. 
| 


! 
THE COURT: I think the thought was: Did she know who drafted the 
papers? Is that correct? 
Read me the question. 


(The reporter read the last question propounded to the witness.) 


THE COURT: How would he ask that in a less leading way? 


| 
MR. LYMAN: Your Honor, I had a picture of a whole crowd here. Very 


| 
| 

THE COURT: That's what he is trying to find out: Who out of the 

crowd drafted it. | 


MR. GENN: I believe the witness has answered. 
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THE COURT: I didn't hear it. 

MR. LYMAN: I didn't hear it. 

BY MR. GENN: 

Will you answer again, please? 

Mr. Benn, I believe, drew those papers up. 

Were you present at the time? 

Yes. 

THE COURT: Mr. Benn drafted the papers in the lawyer's office? 
A Yes, sir. 
Q Now, do you recall when next, when next any documents were signed 

or executed? 


A The very same day they proceeded to draw up papers for an escrow 


agreement whereby Mr. Benn would give Mr. Garfield -- 


Q Don't tell us what it was to say; -- 
MR. LYMAN: Objection. 

Q (Continuing.) ‘Just simply there was an escrow agreement or paper 

denominated as escrow agreement? 

A There was an escrow agreement drawn. 
When was it executed to your knowledge? 
It was completed and executed the next day. 
All right. That would be April 8; is that correct? 
Yes. 
Were any other papers executed on April 8? 

- 781) There were so many papers but there was none other that I could 


specifically remember. 


x * *& * 

THE COURT: To the best of your recollection you tell exact ly what 
Benn said and what Garfield said. 

THE WITNESS: (MRS. GARFIELD) Mr. Benn said that we ao os lucky 
that we had turned over to him these papers to make this agreement, to 
straighten out this equal voting right, because he had investigated Mr. 
Sankin's reputation, which was not good. 

BY MR. GENN: 

That's what Mr. Benn said. 

That's what Mr. Benn said. 


And when was the next meeting? 


The next day. 


Q. And what transpired or what was said at that meeting? 
A 


He came back to our home and he just continuously said noe lucky we 
were and how everything was working out. 

MR. LYMAN: Objection, Your Honor. She is just drawing conclusions. 
We want conversations. I believe the Court did admonish her to testify what 
she said and what was said in reply. 

THE COURT: You have got to, to the best of your recollection, tell 
what was said and the words spoken. 

THE WITNESS: Mr. Garfield said to Mr. Benn, “Jimmy, I've got to 
pay you something. You've got to let me pay you for this favor. i: can't 
accept this favor from you." 

And Mc. Benn said, "Oh, Joe,"! he said, "I just want to make up to 


you for the Keys deal; for that bad deal you got in the Keys." And he said 


he was happy to get him out of this predicament. 


BY MR. GENN: 

Q Now, will you tell us how you have personal knowledge of that check? 
Plaintiff's Exhibit 27. 

A (MRS. GARFIELD) In Mr. Saunder's office Mr. Benn said to Mr. Garfield, 
Joe, give me a thousand dollars to put some money in this corporation. We 
have to make it look like it has something." 

He said, "Give me a thousand dollars in cash." 

Mr. Garfield said, "Jimmy, I don't carry cash. I can only give you 
a check." 

He starts to make out a check to James Benn and 5410 Corporation. 

Were you present at that conversation? 

Yes, sir. 

Was anyone else present beside yourself, Mr. Benn, and Mr. Garfield? 

I can’t say specifically. Mr. Holloway and Mr. Saunders were in and 


out of the office all the time. 


we * * * 


BY MR. SEEGMILLER: 


thru Q Now, going back to the months of March and April and May, 1959, 
Tr. 885-B) 
did you have any physical or mental disability that affected your ability 


to hear and understand at that time? 

A (MRS. GARFIELD) None. 

Q Now I think you said, or you did say, that you had a relationship 
with Mr. Benn from the time about 1956 to 1959 which you describe as intimate, 
was that right? 


A Yes 


Q And you said that you had planned to marry him, was that right? 
A Yes. 


Q Now, that was real serious on your part, you really intended to 

marry him at that time at least, did you not? 

Yes. 

You were in love with him? 

Yes. 

Did you think he was honest? 

Yes. 

And you thought he was dependable? 

I suppose I must have thought so; yes. 


Q_ And I believe you said you saw him frequently, sometimes every day 


during that period of time? 


A That's right. 
Q Now, during all this period of time you were living with your 
husband, is that right? 


A Yes. 
Q Did your husband suspect that you had, so far as you know, that you 
had this relationship with Mr. Benn? 


A Not that I know of. 


| 
Q So far as you know did you give him any reason that he might have 
suspected that? 


A No. | 


Q Your life with your husband continued in a normal marital, relation- 


ship during all of those three years? 


A Yes. 


Q Did you think that was fair to your husband? 

A No. 

Q So you were doing a thing that you thought was unfair during all of 
that time? 

A That's right. 

Q Now as of March and April, 1959, as a matter of your personal 
affections you preferred Mr. Benn, is that right? 

A Yes. 

Q Was the same true with respect to business interests, and let me 
put it this way -- in a business contest between Mr. Benn and your husband, 
which one would you have preferred at that time? 

A I really don't understand what you mean. 

Q At that time, in March and April of 1959, if Mr. Benn and your 
husband were in a competitive business deal, which one would you rather have 
seen win? 

A TI would have preferred that there was honesty on behalf of both 
parties. 

Q I am assuming honesty. Did you have a preference in business 
matters as between them? 

A No. 


Q I believe you'told us in answer to a question by the Court that 


this relationship between you and Mr. Benn terminated on May 11, 1959, is 


that right? 
A Yes. 


Q And had you continued up to that date to love the man and believe 


A Yes, I had. 


Q You had? 


When did he tell you that he had married another woman? 


that you were going to marry him up to that date? Is that what you mean? 
| 
| 


He told me that he was going to marry her even before he married her. 


And then did he tell you he had in fact married her? 


Yes, he did. 


And did he tell you the reason that he married her? 


Yes. 


Q And what was that reason? 
A 


He told me that he was advised by his counsel, Mr. Rolland and Mr. 
| 
Saunders that he should marry Miss Margaret Bland in order to keep| her from 
| 
testifying against him in his Internal Revenue case. 


| 
Q Didn't that shock you just a little bit about his honesty? 
A Mr. Benn -- I have to answer that yes. | 


Q So at that time you did have some little qualms about his honesty, 
would that be right to say that? 


A Yes. 


Q Did you think that was a fair thing to do on his part? 


A Iwas guided by what Mr. Benn told me and by what he -- 


Q  (Interposing) I am asking you what he told you. He told you he 
| 


was going to marry the woman for this particular purpose? 


A Yes. 


Q Assuming that was true, did you ‘think that was a fair thing for 


him to do? 


A don't know whether or not I thought it was a fair thing to do. 
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I relied on what he told me. 
Q Well, what did’ he tell you other than what you have already said? 
A He told me it was something he had to do. 
Q Did you have any judgment as to whether it was fair or unfair for 
him to do that? 


A No. 


Q What information, if any, did you have at any time during this 


three-year period about Mr. Benn's earlier deal with Mr. Garfield, which 
I think was referred to as the Keys Deal? 

A The only information that I had was that my husband told me that 
Mr. Benn misrepresented some of the property that he sold to him. 

Q Did you believe your husband was telling you the truth when he 
told you that? 

A had no reason to doubt it. 

Q And did he tell you that before or after this period of intimacy 
commenced between you and Mr. Benn? 

A Before. 

Q Did that shake your confidence in Mr. Benn just a little? 

A No. 

Q Did you believe, or you believed your husband that Mr. Benn had 
taken advantage of him? 

A Yes, I did. 

Q And you still had confidence in Mr. Benn? 

A TI certainly did. 

Q Now, you mentioned a discussion between you and your husband on an 


airplane en route to New York City. I believe it was March the 14th. I'm 
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not sure. Was that the date? 
A No, that was not the date. 
Q Well, will you fix the date again for the purpose of the 
question. 
A It was in late February. 
Q Late February? 
A Late February. 


Q And on that occasion you discussed the matter of the voting rights 


in the two corporations, Julius Sankin, Inc. and Garfield-Sankin, Inc., 


with your husband, I think you said. 
What did your husband say exactly about that relationship between 

him and Mr. Sankin and these voting rights? Can you remember, just exactly 
as you can tell it, please? | 
A He merely said that he was unhappy, that Mr. Sankin seenied to be 
running the show, that he was not consulting him, and he felt that he no 
longer had control of what belonged to him. 


Q Well, did he feel that he ever had control. 


MR. DULANY: I object, Your Honor, as to what he felt. 
said may be admissible. 
| 


MR. SEEGMILLER: I beg your pardon, Mr. Dulany. I will withdraw 


the question. 


Did he say that he felt he ever had control? 


| 
BY MR. SEEGMILLER: 


I don't know that he expressed it like that, in those particular 


Q I believe you said that during that conversation you considered 
with your husband the possibilities of changing that situation about which 
he was unhappy, was that so? 

A Yes. 

Q Did you consider the possibility of going forthrightly to Mr. Sankin 
and discussing it with him open and above board? 

A No. 

Q Don't you think that would have been a good thing to do? 

A I don't believe that judgment would have been left up to me. 

Q But at least it wasn't mentioned by either you or your husband, 
was it? 

A No. 

Q Now, I think you suggested that you contact Mr. Benn about that, 
is that right? 

A Yes. 

Q And did you say also that you suggested that you would get a way 


to do this legally, was that correct? AmI quoting you correctly on that? 


A I said to Mr. Garfield, "Mr. Benn professes to know all of the legal 


technicalities because he says he does business all over the world." So 
therefore I suggested that Mr. Benn would know about it. 

Q Well, did you have in mind at that time that Mr. Benn would show 
you a way to do this legally? 


A Yes. 


PORTIONS OF TESTIMONY OF DEFENDANT JAMES T. BENN 


Whereupon, 


JAMES T. BENN 


called as an adverse witness by the defendants Garfield, having been 
previously duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. DULANY: 

Q Mr. Benn, you purchased the Surinam American Timber Company 
stock from a Mr. Harris? 
A That could be, yes but it's a qualified "yes" because the 
Surinam American Timber Corporation is the Anglicized version of the Dutch 

| 
corporation. | 


Q Iam perfectly happy to agree with you, Mr. Benn, when we 


refer to the Surinam American Timber Corporation, it will also include 


its Dutch name predecessor which I can't pronounce either. 
Thank you, Mr. Dulany. 
Did you purchase that from Mr. Harris? 
Yes. 
What did you pay him for it? 
A total of $15,000 plus $125.00 a week for a period be several 


months. 


Q Would you say a total of approximately $16,000 would | 
approximately correct? 


A Oh, I would say, making several trips to Surinam andj incurring 


all expenses, I would say that that would be a little bit low. 


Q What would you say then? You name it. 

A think that Mr. Harris cost me approximately $20,000, or 
better. 

Q And you owned then, in late September and early October, 1958, 
2,000 shares of this Surinam American Timber Company? 

A I owned as of May 5, 1958 the total issued and outstanding 
corporate stock of Surinam American Timber Corporation. 

Q Two thousand shares? 

A Whatever the shares are, yes. The 2,000 shares, sir, I purchased 
from Mr. Joe Harris 99-1/2 per cent of the stock and I purchased the other 
1/2 per cent from a’ J. Christian Curiel, former Economic Minister of the 
Surinam government. 

Q What did you pay for that? 

A Oh, approximately $1,000 and that was in payment for his services 
as an accountant because he was only there in a nominative capacity and 
had received his shares on that basis. 

Q Well, did you pay him $1,000 for his services or for the stock? 

A Well, I don't think I could have gotten -- 

MR. BECK: Let me object, please. 

THE WITNESS: I am sorry. 

MR. BECK: I object, Your Honor. This is beyond the issues 
of the intervenors. 

MR. DULANY: May it please the Court, I can tie this up if we 
can ever keep it moving. I am doing my best. I am going to ask the 
Court's indulgence to let me go ahead. 


THE COURT: I will hear it and you can move to strike if he 


doesn't tie it up. Restate your question. 
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BY MR. DULANY: 


Q Did you pay him $1,000 for his services or did you' pay him 
$1,000 for his 1/2 per cent stock interest? | 
A Well, Mr. Dulany, sir, there was an indebtedness es him and 
I don't think I could have acquired or gotten a hold or had him sign a 
stock power assignment without paying him, so I guess in my = mind, 
I did both. | 
THE COURT: Why don't you answer the question? 
THE WITNESS: I don't know, sir. 
THE COURT: You don't know what you paid him for? | 
THE WITNESS: I got the stock but he wouldn't give the stock 


unless I paid for his services. 


THE COURT: In other words, the services were more valuable; 


is that what you are saying? 
THE WITNESS: I would say that the services at chat time to him 
was much less than the value of the stock. i 
THE COURT: What you have said is absolutely nothing, Mr. Benn. 
THE WITNESS: Well, I will try to do it over on 
THE COURT: Yes, and this time put your mind to it. 
THE WITNESS: Yes. 
THE COURT: What is the answer? : 


THE WITNESS: Mr. Curiel is a CPA. He had done work for 


Mr. Harris and/or this Surinamese corporation. He had received stock from 


Mr. Harris without paying for it and, since I wanted all of the stock, he 
said, "I am owed money" and he said, "I did not pay for it." “He said, 
: 


"I would like to hold it." 


I told him I would make rearrangements with him later if we 
could all agree, but I told him I wanted 100 per cent of the corporate 
stock in order for me to do some changes. 

He said, "I will deliver that to you with that understanding” --- 
that I may get this half share, have 1/2 per cent back -- but he said, 

"J want my $1,000 for my services." 

THE COURT: What you are talking about is what Harris owed him 
for his CPA services? 

THE WITNESS: Well, it was approximately a thousand but then 
Harris had him do some more work and then I asked him also to check with 
the various ministries because he was acquainted with all of them, and it 
amounted to a thousand dollars. 

BY MR. DULANY: 


Mr. Benn, do you recall your deposition being taken on March 2, 


Yes. 


Referring to page 601, do you recall making a statement, Mr. Benn, 


‘wr. Harris further contacted me and sold the transaction to me for $15,000, 


and that's the sum total of it"? 

A Oh, yes, insofar as the total moneys I paid him with reference 
to the stock, but you asked me if that is all it cost me or I inferred 
that you asked me and it cost additional, transportation, several trips to 
Surinam, other indebtedness that he had left there; plus over and above 
that, you did not inquire at that time -- or whomsoever interrogated me 
did not inquire into the remaining moneys that I paid him over and above 


that. 


MR. BECK: Your Honor, I object. This is all hearsay as to 
the intervenors. Could I reserve an objection and move to strike if it is 
not tied up? | 

THE COURT: At the proper time. He says he is going to tie it 
up a little bit later. 

BY MR. DULANY: 


Q Now, Mr. Benn, in October of 1958, there came a time, did there 


not, when you sold your 2,000 shares of Surinam American? 


A On October 24, 1958 -- 


Q I think you can answer that very simply, almost yes ox no. 


| 
A No, because I can't -- You said October and I would like to get 

| 

it specific. 


THE COURT: When did you sell the shares? 
THE WITNESS: October 24, 1958. It's not October; it's 
| 


October 24. It is important that it be 24, because I would have never sold 


them had there not been a temporary assessment on -- 


when you sold them. October 24, 1958. 


THE WITNESS: Thank you. 


| 

THE COURT: You are not asked why you sold them; you are asked 
| 
| 


BY MR. DULANY: 


Q This at that time, then, was all the issued and outstanding 
stock of the corporation, the two thousand shares? 
A At that time. i 


Q At that time. And you sold them to a Cuban syndicate headed 


up by Dr. Klawnas? 


A No. I sold it to Orion Realty Company, who was headed up by 
Dr. Klawnas. 

Q Is that a corporation? 

A That's a Panamanian corporation. 

Q And Mr. Link represented Orion and Klawnas? 

A No, Mr. Link represented Mr. Klawnas in the United States on 
all matters. 

Q And Mr. Klawnas was representing Orion? 

A Thank you. That's the way I understood it. There could have 
been an intermingling. I don't want to get too specific with it, but 
that's the way I understood it then. 

Q Now, what did you sell those 2,000 shares for? 

A For $20,000. 

And you reserved something? 


Yes. 


Q What did you reserve? 
A 


We reserved 50 per cent not only of the issued and outstanding 
stock but also 50 per cent of the remaining authorized stock. 
Q Now, did you reserve the stock or did you reserve the right to 
repurchase that stock? 
A We took an option to buy. 
Q And how long was that option for? 
A Three years. 
At what price was that option exercisable? 


I had agreed that I could buy one-half of it for $10,000. 


Q In other words, you could buy half of whatever then was issued 


and outstanding in the Surinam American for $10,000? 


A Yes, sir. 
Q All right. Now, did you on the same day transfer that option to 
another company? 


A Yes. 


What company? 


International Timber Corporation. 

And who owned that? 

I. 

All of it? 

All of it. The stock had not been issued at that time, but 
it on July, 1958. 
Did you subsequently have stock issued to you by that company? 
International Timber Corporation issued to me all of its stock. 


Which was 2,000 shares. 


Two thousand shares of bearer stock, bearing date of 


It was on May 4th that you had this issued? 
A Issued, yes. 


| 
Q But the assignment to the International Timber Corporation was 


in October ~~ You can give me the date again. 
A The same date. 
Q. What is that? 


October the 24th. 


And the same day, it was assigned to International Timber? 


It was a concurrent transaction. 


Q Now, where did these concurrent transactions occur physically? 
A 


Physically, in the offices of A. M. Kidder and Company, 139 
East Flagler (sic) Street in Miami, Florida. 
Q In Miami, Florida? 
A In Miami, Florida, yes. 
And in Mr. Link's office? 


Yes. Mr. Link had three offices in Florida that I know of 
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THE WITNESS: (MR. BENN) [It had] enough cash to meet all current 
obligations and demands upon 5410 Connecticut Avenue Corporation. 

BY MR. GENN: 

Approximately how 

In cash? 

Yes. 

At least $120,000.00 

It had $120,000.00? 

At least. 

And that was in your briefcase; isn't that right, Mr. Benn? 

When? 

At the time that we're speaking of. 

No. 

Where was the $120,000.00? 


I had it hidden. 


You what? 

I had it put away. 

Tell us where you had it put away? 

MR. SEEGMILLER: I object. I don't think it's relevant. He 
had it. Where it was exactly, I don't think is relevant to any issue in 
the case. 


THE COURT: Overruled. 


THE WITNESS: I had it hidden in Mr. Saunders’ air conditioning 


BY MR. GENN: 
Q You -- 
A That's the truth. He saw me take it down. Wanted to know what 
doing when I was taking it down. 


Q The $120,000.00 you had hidden in Mr. Saunders' air conditioning 


Yes. 
Is that right? 
Yes, sir. 
On what date did you put it in there? 
A Oh, sir, let me see, please, sir. 
(There was a short pause.) 
A Oh, two or three months, a couple of months previous thereto, 
maybe a month. I don't recall specifically. 
Q Previous thereto -~ to what? 


A To what date you had reference to. 


Q Around the 22nd of April? It would have been in March that you 
had put it in Mr. -- 
A Approximately. 
Q Saunders’ room? 
A Approximately, yes, sir. 
Q And it stayed there for one month, throughout that period, 
$120,000.00 in cash? 
A Yes. 
Q In what denominations? 
Hundred-dollar bills. 
MR. BECK: Your Honor, I object. It's irrelevant. 
THE COURT: Overruled. 
THE WITNESS: Hundred-dollar bills. 
BY MR. GENN: 
Q In hundred-dollar bills in packets of one-hundred dollar bills; 
is that right? 
A Yes, $10,000.00 to a pack. 
Now, whose money was that? Was that 5410's money? 
James T. Benn had title to it. 
James T. Benn had title to it. 
To the money. 
Now did he have title to it on April 21st? 
Yes. 


Q All right, was there any other money that 5410 had besides 


$120,000.00 in the air conditioning unit of Hamel Park and Saunders? 


A I said the air conditioning room. 


Q Room; I'm sorry. 


A No, that's all that was made available to 5410 Connecticut Avenue 
Corporation. 


Q That's all that was made available? 


A That's all we needed, that's all it needed. It only needed 


sixty. 
Only needed sixty. 
Would you look at the demand note, April 21st, 1959 for $200,000.00? 
Yes, sir. | 
That's the demand note, is it not? 
Precisely. 
MR. SEEGMILLER: If the Court please -- 
THE COURT: Overruled. 
MR. SEEGMILLER: I know Your Honor has ruled but I feel so 


strongly on this point that I feel I'd be derelict in my duties if I did 


not bring it forcefully to the attention of the Court again: 


There is no issue in this case as to which the amount of cash 


5410 Corporation had at that time being interrogated about or any other 
time has any relevancy whatever. 
| 
I move to strike all of the testimony respecting the cash on hand 


in 5410 Connecticut Avenue Corporation. 
THE COURT: Motion denied. 
THE WITNESS: I have lost the question. If there is one pending. 


BY MR. GENN: 


Q There isa $200,000.00 demand note of April 21, 1959 and April 8th 


note of $600,000, demand note, both payable by 5410 Connecticut Avenue 
Corporation; is that not correct -~ totaling $260,000.00 payable on demand 


as of April 21st, 1959; is that not a fact? 
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A 


That is a fact. As you so stated, Mr. Genn, but it's not the 


complete fact. You're leaving a part of it out. 


Q 


I think you said that there was available to 5410 Connecticut 


Avenue Corporation $120,000.00 to which you had title. 


A 


Q 


A 


Q 


A 


Yes. 

Did anyone else have an interest in that $120,000.00? 
I stated I had sole title to it. 

Where did you get it from? 

I reported -- 

MR. SEEGMILLER: I object. 

THE WITNESS: I reported it to the Internal Revenue. 
MR. SEEGMILLER: Object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: I reported it to the Internal Revenue. 
BY MR. GENN: 

Where did you get the $120,000.00? 


I'd have to look into my books and give you the exact -- how 


they came about, but I have accounted for it for -~ over a period of three 


months, to the Internal Revenue. 


Q 


You got $30,000.00 from Mozelle Jones; is that right? 

Yes, as a loan. 

As a loan. 

Right, sir. 

That was back in February with the deal with Whiting, was it not? 


Precisely, February -- right thereafter. 


All right, that takes care of $30,000.00. We've got ninety to 
did you get the remaining $90,000.00? 


I'll have to -- I have it all documented. I don't have it here. 


Don't have it here. 


THE COURT: All right, ten-minute recess. 


You have it all documented but you don't have it here? 
| 
| 
| 


(The midafternoon recess was had.) 
THE COURT: You may proceed, Mr. Genn. 


BY MR. GENN: 


Q Mr. Benn, where are your records showing the sources ‘of the 
| 


$120,000.00 at this time? Do I understand they are in your room? 
A Oh, they could be over there among a lot of things. | 
Q Mr. Benn, I think you have testified, examination by Mr. Pardo, 
about a discussion over the $75,000.00 and then there was a withdrawal 
which I think you testified about as to Mr. Sankin for $20,000.00? And a 
withdrawal of $24,000.00 for 5410; is that correct? Do you pecat about 
that in any event? : 
A Yes, I think we discussed a $12,000.00 withdrawal a a $24,000.00 
withdrawal and that $20,000.00 was needed. 
Q. And twenty -- 


THE COURT: Was needed, you say? 


| 
| 
THE WITNESS: Was needed, Your Honor, thank you, sir| 


THE COURT: For the bills that were unpaid? 


THE WITNESS: No, the $20,000.00 was needed for the difference 


between the $55,000.00 and seventy-five. 


THE COURT: All right. 


THE WITNESS: Thank you. 
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AFTERNOON SESSION 


Thereupon 
JAMES T. BENN 
a witness, having been previously sworn, resumed his testimony further 
as follows: 
CROSS EXAMINATION (resumed) 
BY MR. GENN: 

Q Mr. Benn, you received certain notes from the parties who are 
defendants and intervenors, or referred to as intervenors in this case, 
Mr. Link, Mr. Pardo, Mr. Betoff. 

You transferred those notes to another party, a Mrs. Jones, is 
that correct? 
Yes. 


What did you receive from Mrs. Jones for the transfer of those 


I received $15,000 in cash, and $250,000 in notes. 
Do you remember when you received that? 
A August 21, 1959. 


Q Now the time that you received the $50,000, or just prior to 


that time--I am sorry--just prior to your receipt of $50,000, you paid 


Mrs. Jones $30,000 in cash, is that correct? 

A Yes, I repaid a loan I had borrowed from her for $30,000. 

Q So that at the end of the fact of the transaction, according 
to your testimony, is that you received the net benefit of $20,000, and 


the notes of Mrs. Jones? 


A TI received the net benefit of $20,000, plus the repayment of a 
$30,000 loan, plus Mrs. Jones' $250,000 in notes. 
| 
Q Now, what did you do with the $250,000 in notes fromjMrs. Jones? 


A Concurrently with the making of those instruments at that same 


day, within an hour, those mtes and the instrumentation connected there 
| 


were delivered to the Chase-Manhattan Bank Trust Department. It was at that 


time at 40 Wall Street, New York City. 
| 
| 
| 


A There is a question, your Honor, that I am not able to answer. 


Q Were those notes of Mrs. Jones ever negotiated -- or; transferred? 


It is a legal question. I will give the facts-- 


THE COURT: What did you sell to the Chase-Manhattan| bank for? 
THE WITNESS: We put them there in escrow so that Mrs. Jones 

| 
would not have possession of the intervenors' notes in the face) amount of 


$120,000, and in the event any moneys were to be paid on the intervenors' 


notes, or forthcoming, they would be used first to pay off the indebted-~ 
| 


ness that Mrs. Jones had created by virtue of the-- 


THE COURT: Was the Chase-Manhattan Bank to have the $250,000 
in notes which Mrs. Jones made out to you? Is that right, sir? 

THE WITNESS: Not at the Chase, no, Your Honor. The $440,000 
are at the Chase-Manhattan Bank. The Intervenors' five notes in the face 
amount of $440,000 is at the Chase-Manhattan Bank. 

THE COURT: In escrow? 

THE WITNESS: In escrow. 


THE COURT: How were the $250,000 of Mozelle Jones’ notes to 


| 
you, as I understood Mr. Genn to ask you a few minutes ago-~ 


THE WITNESS: Yes. Then on December 2, Your Honor, 1959, an 
agreement was entered into. But immediately prior--not immediately, but 
immediately after, on August 26, well, to keep continuity, or should I 
answer his direct question. 

BY MR. GENN: 

Q If you would, tell me to whom the Mozelle Jones notes were 
negotiated. What corporation? 

A They were placed with the Nationwide Properties, Incorporated. 

Q Nationwide Properties? 

A Inc., as surplus capital. 

Q They were placed with Nationwide Properties. Now, who held, 
at the time of the delivery and the transfer, all of the outstanding stock 
of Nationwide Properties? 

A James T. Benn. Including all of the authorized-- 

THE COURT: Including what, sir? 


THE WITNESS: All of the authorized. The total amount had been 


THE COURT: In other words, James T. Benn was the sole owner of 
the stock of Nationwide Properties, Inc.? 

THE WITNESS: Yes, sir. 

THE COURT: And the Nationwide Properties, Inc. in December, 
1959, the $250,000 notes by Mozelle Jones were negotiated by you; is that 
correct? 


THE WITNESS: Not to Mozelle Jones. It was taken out of con- 


tinuity and that is the reason I asked your permission, sir. 


Oh, immediately after the agreement with Mozelle Jones on 
August 21, 1959, I delivered her notes over to Nationwide Properties, Inc., 
made a letter out and sent it to the Chase Manhattan Bank, which the Chase 


Manhattan Bank Trust Department acknowledged on August 25, 1959). 

THE COURT: What happened on December 2? 

THE WITNESS: On December 2, your Honor, on December 2 I attempted 
to sell the stock of Nationwide Properties, Inc., and they wareneo pay 
$250,000. | 

It was changed down to $220,000, with $25,000 down, the balance 
of $195,000 in notes. 

THE COURT: And who were "they"? 
THE WITNESS: Mary B. De Long. They were, or still are, the 
| 


owners of the Star Kist Tuna people, in California. 


THE COURT: But you never completed the negotiation of the 


Nationwide? 


THE WITNESS: No, of the Nationwide stock. The insttumentation 
will show that it is still pending. They paid only $21,000--not the 
$25 ,000--and decided that they wanted to pay me in cash for all of it, and 
requested of me that I release the restriction as shown on sel sent of 
the Nationwide certificates that were delivered to Mary B. De Long on 
December 2, 1959. When I removed the restriction, something eee had 
transpired at that time that they wanted to further reduce it. I refused 
to go through with the deal. Technically, I do not know where it stands. 


That is the reason I asked your Honor's permission. They did not complete 


the agreement of December 2, 1959. 


The instrument of December 2, 1959, sets forth specifically 
that they must pay the $25,000 down on or before January 8, 1960. There 
was some problem that came about, and I would not go through with the 
transaction. 

They wanted to buy me out for cash, and eventually it developed 
that Mr. Garfield--and this is out of independent knowledge, your Honor-- 
and Mr. Nicholson was up there negotiating anyway with Mr. Silver who 
formed this corporation for me. 

THE COURT: The Nationwide? 

THE WITNESS: Yes, your Honor. Mr. Nicholson was, I understand, 
making the offer, and the money was to come from Mr. Nicholson. 

Mr. Nicholson, I understand, was to wind up with the intervenors' 
five notes, and if I’ had gone through with that, when I discovered that 
I did not go throughiwith that because they would have wiped out the five 
intervenors. 

That is one reason why I did not go through with the cash 
transactions that they offered, but they had reduced it, not according to 
the original terms of the agreement. 

Further, they still defaulted on the payment of the additional 
$4,000. 

THE COURT:: Now, do you know where Mozelle Jones' notes are? 

THE WITNESS: Yes, your Honor. 


THE COURT: I was asking Mr. Genn. He was trying to find that 


MR. DULANY: May I move to strike the testimony which he gave 


with regard to Mr. Nicholson on the grounds, (a), it is hearsay, and (b), 


unresponsive to the question, either by the Court or by counsel. 
THE COURT: Yes. 

BY MR. GENN: 

Q Would you enlighten us as to where Mrs. Mozelle Jones is as of 

this time? | 
A They are encumbered-- 


Q No, the place, where they are placed. A geographical 


the United States or in the world. 
A They are out of my control and out of my possession. 
Q You don't know where they are geographically? 
A Not if you want me to do that under oath. 

THE COURT: I do not quite mean that, do you? Don't you mean 
that you could do it under oath but you could not do it of your own 
knowledge? What do you mean when you say "If you want me to do it under 
oath"? | 

| 

THE WITNESS: He wants me to give him a certain geographical 
position and then he will impeach me. I don't know where these people are. 
They could be any place today. 

THE COURT: All right. 


BY MR. GENN: 


Q When did you last see the Mozelle Jones notes? First, when, 


and then where? 
A Washington, D. C. prior to April of 1960, I saw them again-- 
Q Who had them at that time? 


A  --I saw them again this last year. The latter part of 1959. 


Q In whose possession were they? 
A Or in between the summer and fall of 1959 and around there. 
I don’t know the exact time. 
THE COURT: They weren't even negotiated until August-- 
A I mean, 1963, your Honor, that is last-- 
THE COURT: All right, all right. 
THE WITNESS: --this last fall of 1963, your Honor, thank you 
for correcting me. They were with a fellow by the name of Robert Buffkin. 
BY MR. GENN: 
Q On all of the occasions that you have recited, they were with 
Mr. Buffkin? 
A No, on the first occasion they were pledged for some liabilities 
in connection with Secruoser Lairtsudni, in the Commonwealth of Colombia. 


THE COURT: Give the reporter a helping hand. How do you spell 


THE WITNESS: It is really Industrial Resources backwards. 
BY MR. GENN: 
Q Now, when did you last have possession or control of the Mozelle 
Jones notes? 
A Thad them available to me the first week in March of 1960, 
that they were in my possession freely. 
Q Were they in your possession as an officer and director and 
shareholder of Nation-wide Properties, Inc.? Or, were they in your possession 


in some other capacity? 


A Well, sir, only one note was transferred to Nationwide Properties, 


Inc. The remaining notes were not endorsed and transferred over legally, 
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| 
per se, and I was holding those notes because Mary B. De Long and her 


husband, Charles demanded all of the stock of Nationwide Properties, Inc., 


which they received and signed therefor on December 2, 1959, and therefore, 


I held the asset to that stock, since I only had their notes. 


MR. BENN: At the outset, if Your Honor please, Gees would 


like to adopt Mr. Seegmiller's defense and over and above that I have 
several instruments that I would like to put into the record that has been 


missed. 


THE COURT: Let me ask you this: What you wish to do is have 
Mr. Dulany stipulate with you that the testimony Mr. Seegmiller elicited 
in defense of 5410 should now also be received in defense of yoursel£; 
is that correct; is that what you mean? 
MR. BENN: Yes, sir. 


THE COURT: You say you would like to adopt Mr. Seegmiller's 


defense. Is that what you mean? 
MR. BENN: Yes, sir. 


THE COURT: Do you have any objection? 


MR. DULANY: I assumed these were co-defendants and it was in 
| 
for him anyway. I have no objection. 


PORTION OF TESTIMONY 
of 
DEFENDANT JOSEPH PARDO 


(Tr. 2539 Through 2545) 


BY MR. GENN: 


The original note is at the Chase Manhattan Bank in New York 


To the best of my recollection, that is what I have been 
advised. 
Have you'been advised as to who is the holder of that note? 


Yes, Mrs. Mozelle Jones. 


Q Is it M-o-z-e-l-l-e? 
A 


Yes. 
Q. Mrs. Mozelle Jones instituted a legal action against you, 
did she not, Mr. Pardo} in Law Number 59-7296, in the Civil Court of Dade 
County? 
A May I see it, please? 
Q Incidentally, sir, before you proceed, do you have any copies 
of the litigation you have had of pleadings with Mrs. Jones? 
A No, I didn’t bring that one with me, no. 
Q I asked you, Do you have any copies of any of the litigation? 
Yes. 
The one I will show you, sir-- 
MR. GENN: Perhaps we ought to have it identified. 
THE COURT: Yes. 
MR. GENN: This will be Plaintiff's-- 


DEPUTY CLERK: 57 
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MR. GENN: --57, marked at pretrial, if the Court please. 


(Certificate of dismissal for want of 
prosecution and attached documents 
were marked Plaintiff's Exhibit 57 
for Identification.) 


BY MR. GENN: 


Q I show you Plaintiff's 57, which purports to be a certificate of 
dismissal for want of prosecution and other documents attached and ask you 


if you can identify that document. 
A No, sir, I can't identify this document. None of these ‘docu- 
ments were any of the ones served upon me. They are from the clerk of 
the court which certified to certain documents, but I can't identify any 
of these, but they appear to be documents from the civil court Of mecora 
in the court of Dade County, Florida. 
Q Do you recall, sir, does this document refresh your recdllection 


that a suit had been instituted in Law Number 59-7296? 


A Yes. 


| 
Q And you were aware, were you not, or perhaps that document would 
| 


refresh your recollection that there had been, as reflected in that docu- 
ment, a dismissal for want of prosecution? 
A That is what this document says, and there is no question about 


THE COURT: The question is, Does it refresh your recollection? 
i} 


THE WITNESS: I was never asked anything about it, so, yes, it 
does refresh my recollection. 
BY MR. GENN: 


Q And that case was dismissed for want of prosecution? 


A Yes. 
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Q Now, were you ‘familiar with the litigation filed by Mrs. Jones 
against Mr. Link and Mr. Whiting, which are consecutive to the suits that 
were filed against you? 

A No, I was not ‘familiar with them. I had been advised that they 
had also been suied. 

Q You did not file any pleading on behalf of Mr. Link? 

A I didn't file anything in behalf of Mr. Link, to the best of 
my recollection. 

Q To your knowledge, was any pleading of any kind filed on behalf 
of Mr. Link? 

A As far as I can recall that I represented Mr. Link at all, no. 

Q By the way, where is Mr. Whiting at this time? 

A The record will reflect that he is in prison at the present time. 
I don't know that. 

THE COURT: You do not know it? 

THE WITNESS: |I have been told that. I have never seen him in 
prioson. 

THE COURT: Well, I am not going to let that in. This witness 
doesn't know, Mr. Genn. 

MR. GENN: I would like to test his knowledge, if the Court please. 

BY MR. GENN: 

Q Have you received any communications from Mr. Whiting of any kind? 

MR. BECK: Your Honor, it is irrelevant and immaterial. Whether 

he knows it or not is not in issue. 


THE COURT: In other words, you concede that Whiting is in Danbury, 


Connecticut, Federal Correctional Institution, is that right, sir? 


MR. BECK: So far as I know he is, yes. 
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MR. SEEGMILLER: That 
witness doesn't know of his personal knowledge. 
THE COURT: I mean, so far as you know. You are his counsel, 
Mr. Beck. Is he in there? 
MR. BECK: As far as I know he is. 


THE COURT: All right, as far as you know. You mean, it he 


hasn't escaped overnight or something like that? Is that what you mean? 
You know that he was convicted and that he was sentenced to serve tine in 
the Danbury, Connecticut, Correctional Institution. 

MR. BECK: Yes. 

THE COURT: Very well. 


BY MR. GENN: 


Q Have you been in communication with Mr. Whiting at all, ‘sir, 
during the course of the litigation? 

A Yes, I did receive a letter from Mr. Whiting. 

Q From where? 

A From where he is in prison. 

Q Was there any discussion in the course of that letter about the 
status of the Mozelle Jones litigation? 


A Not that I recall, no. 


Q Do you have any independent knowledge of the status of the 
Mozelle Jones litigation so far as Mr. Link and Mr. Whiting are concerned? 
A Except what Mrs. Link has advised me. 
Q I said personal knowledge. 
A No personal knowledge. 
MR. GENN: I would like to have Plaintiff's 57 admitted | 


evidence, if the Court please. 
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COURT: Any objection, gentlemen? 


SEEGMILLER: Well, I would like to look at it. I have never 


COURT: All right. 
MR. GENN: By all means. This was shown at pretrial, if the 
Court please. 
MR. SEEGMILLER: I am sorry. I have 187 pretrial exhibits, and 
I can't remember. I have no objection. 
THE COURT: I don't blame you. 
SEEGMILLER: I have no objection. 
COURT: All right. Have you seen it now, Mr. Benn? 


BENN: I beg your pardon, Your Honor. 


COURT: Have you seen this instrument, Plaintiff's 57 for 


Identification? 

MR. BENN: Prior to now, no, sir, I have not; but I have seen 
it now. It isan authenticated copy. 

THE COURT: In other words, you have no objection, Mr. Benn. 

MR. BENN: No, Your Honor. 

THE COURT: Now, Mr. Beck. 

MR. BECK: I object to it on the grounds that it is irrelevant 
and immaterial to the complaint. 

JHE COURT: Let me see it. Mr. Genn, of course you are not 
offering this for impeachment, because it has been recognized and admit- 
ted here. Why do you offer it, for what purpose? 

MR. GENN: He has admitted it, Your Honor, but I think there 


might be some question in terms of the date. I don't think there is a 
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date that he gave, and the document will show the official court records 
as to date. If he wishes to testify about it and wants to read it, I have 
no objection. 
THE COURT: Do you know the date that the Mozelle N. Jones v. 
Joseph Pardo suit at law, 59-7296, Civil Court of Record in and for Dade 
County, Florida, was dismissed for lack of prosecution? 
THE WITNESS: No, I don't know that, but I know that another suit 
was started after that. 
THE COURT: Whatever that may be. I will receive this be 
he doesn't know. All right, 57 is received in evidence. It will b 
observed that 57 has the double certificate on it. 
(Plaintiff's Exhibit No. 57 f 
Identification was received i 


evidence and marked Plaintif 
Exhibit No. 57). 


PORTIONS OF TESTIMONY 
of 
DEFENDANT HARRY LINK, JR. 


(Ir. 2821 Through Tr. 2827) 


Did you have any further transactions with Mr. James T. Benn? 
{[MR. LINK] I did. 
When would that be, sir? 
In the latter part of May of 1959. 
What did that involve, sir? 
That involved the purchase of 50 shares of stock of 5410 
Connecticut Avenue Corporation, Washington, D.C. 
Q Prior to that time had you had any dealings with Mr. James T. Benn 
with regard to Surinam American Timber Company? 
A Not in my own behalf. 
Q Let's go back then. Have you had any dealings with Mr. James T. 
Benn that were not on your own behalf which you haven't stated, up until 
May of 1959? 


A Inthe latter part of 1958 I introduced Mr. Benn to a Cuban client 


of mine with respect to possible investing some development capital in the 


Surinam Timber leases which Mr. Benn had. I had no direct interest in it 
whatsoever. 

Q Who was this client, sir? 

A Well, there were several. One was Dr. W.E.Klawans and several of 
Dr. Klawans' associates in Havana. 

MR. GENN: Your Honor, with the Court's permission, I am going to 

stop at this point. There is no question between counsel but that this 
should be Klawans (spelling) K-l-a-w-a-n-s. The deposition refers to "awn". 


It should be Klawans. 


THE COURT: Do any counsel object to that spelling? 
(All counsel indicated there was no objection.) 

THE COURT: The record will so show. 

MR. GENN: Will you read Klawans instead of Klawnas? 


(The reading resumed as follows:) 


"A Well, there were several. One was Dr. W. E. Klawans and' several 


of Dr. Klawans' associates in Havana." 
| 
Q Would you explain what this deal was going to be in a little more 
detail? 


A Yes. My friends and clients in Cuba had at that time a considerable 


amount of capital which they were interested in investing in the development 


of various projects, and they expressed an interest in making an investment 
| 
in Surinam American Timber Corporation. 


Q At that time did you get in touch with James Benn or did! you know 

| 

that he already claimed an interest in this Surinam Timber Company? 
A TI already knew he claimed an interest in it. 


Q Who came to you first on this? 


A James T. Benn. 


Q He asked you to try to find somebody who would be interested in 
investing in the venture. 

A He told me that he was about to enter into a contract with some 
Cuban shippers in Miami for the sale of a substantial quantity of timber 
in Cuba. I suggested to Mr. Benn that it might be to his advantage, in 
order to be sure that he collected his money when shipments were medee to 


clear all such transactions in Cuba through my friend and client, Dr. Klawans, 


with the result that we made two or three trips to Havana, which finally 
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resulted in Dr. Klawans and his associates making an investment of $20,000 
in Surinam American Timber Corporation. 

Q When was that investment made? 

A In the latter part of 1958. 

Q What form did that investment take? Did they buy stock in it 
or what? 

A My recollection is that for $20,000 they bought a half-interest 
in Surinam American Timber Corporation and James T. Benn reserved the right 
to repurchase one-half of that interest for $10,000 over a two or three- 
year period. The details specifically I don't know, but that is about it. 

MR. SEEGMILLER: I would object to that and move that the last 
answer be stricken, on’ the ground it has no relevancy or materiality with 
respect to any issue between plaintiff and 5410. 

THE COURT: I am going to let it in going to the question of 
conspiracy. It may be stricken later but I am going to let it in now. 

MR. SEEGMILLER: To explain my position, I think the value of 
timber concessions, the value of International Timber stock, anything 
going to that is not in issue between this plaintiff and 5410. 

THE COURT: This is not the International Timber stock. 


MR. SEEGMILLER: I think it is a forerunner of International 


GENN: ‘There will be some connecting testimony. 
SEEGMILLER: That is the basis of my objection. 
COURT: Very well. 


GENN: |Not only that, Your Honor, but I might suggest to 


Your Honor that part of this goes to knowledge of previous dealings and a 


pattern of conduct that may be important to the plaintiff's point of view. 
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THE COURT: That is what I am looking for. 

MR. GENN: Actually, I think it pertains to previous 
edge and past conduct. 

I might state that at the conclusion of the statement that 
was just given there was a request to go off the record. There was a 
discussion off the record, and a request to go back on the record and 


the witness stated: 


(The reading resumed as follows:) 

“THE WITNESS: I can't tell you any more than I told you. 
"MR, DULANY: It wasn't on the record. Would you repeat 
that last statement you made, as to your best recollection of 


what the arrangements were between Mr. Benn and Mr. Klawans 


and his associates with regard to the $20,000 investment, in 


Surinam American? 
"THE WITNESS: My best recollection is that Mr. Benn sold 
to Klawans and associates a one-half interest in Surinam 


| 
American Timber Corporation for $20,000, and Mr. Benn reserved 


the right to repurchase one-half of that which he sold to 
Klawans and associates for $10,000 over a two to three-year 
period. | 

"Q Do you know whether he ever exercized his right to 


repurchase? 


"A I do not. 


PORTIONS OF TESTIMONY OF DEFENDANT DINTY WHITING 


Tr. 2963- The Witness: All right. That specific sum of money represented 
71) 
pee a payment that had been made to me -- let's see, on the 18th of May, or 
$18,000 thereof specifically had been made to me by Mr. Benn in repayment 
of some moneys that 'I had loaned him in February of this year. 
By Mr. Dulany: 
When had you gotten that, on the 18th? 
18th of May. 
And he had borrowed that from you in February? 
A That is correct. 
Q Did he state to you for what purpose he had borrowed that money 
in February? 
A No. 
Q Had it been a secured loan from you? 
A It was initially part and parcel of the transaction that he and 
I entered into, but from which he released me at my request in February, 
which transaction I recited earlier in this deposition, namely, my purchase 
of the Surinam-American Timber Corporation stock. 
I had given him cash and notes at that time. When Mr. Benn 


released me from the transaction in partial consideration therefor he 


requested the usage of the money and executed notes to me accordingly for 


the same. 


Q How much had you paid him for your Surinam purchase which was 
later rescinded? 


A $50,000. 


Was that in cash or in notes? 
That was partially in cash and partially in notes. 
How much was cash, sir? 


$10,000. 


And the balance was notes? 


That is correct. 


Q At the time you were released of your obligation to complete 
| 


that transaction, what was returned to you, sir? 

A The agreement that we had entered into. 

QQ. And what else? 

A That's all. 

Q Have you ever recovered any of the amount that you put in other 
than this $18,000? | 

A No. 

Q Is it still owing to you? 


A That is correct. He owes me the difference between $18,000 and 
| 
$50,000. 


Mr. Hilland: you mean he still does? 


The Witness: Oh, yes, surely. I have a note to that effect. 
| 


By Mr. Dulany: 


Q What arrangements have been made for the repayment of that? 
A TI have a year's note from that day which is due and payable 
next year. : 
Q Have you made arrangements to cancel that as aghast So 


indebtedness to him? 


A We haven't made any arrangements to that effect. It is possible 


| 
that we might. It is possible. It depends upon what my cash pasition will 
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be here in the next thirty days in connection with certain transactions 
that I am negotiating in South America at this time. 

Q Now, the $50,000 which you paid to Mr. Benn in cash and notes, 
was any of that derived from any transactions with Mr. Benn? 


A None. 


Q Was that derived from transactions wholly apart from anything 


Mr. Benn was connected with? 
Yes, wholly apart. 
Where did Mr. Benn pay you the $18,000? 
Here in Washington. 
Was it in the form of a check or was it in the form of cash? 
Cash. 
Was it one thousand dollar bills? 
Hundred dollar bills. 
Where did the transaction actually occur? 
At the home of a friend of mine. 
Can I have the name of that friend, sir? 
Specifically in the home of Mrs. Mary Nelms. 
Q At that time was there discussion with Mrs. Nelms with regard 
to this property? 
A Mrs. Nelms was not present at the time of this instant trans- 
action that we are discussing. 
Q Was it given to you, repaid to you, or however you wish to word 
it, with the idea that it would be used by you as down payment for this 


property? 


A Not at all. I had just returned from South America, as I have 
| 


recited several times, where I was engaged in several negotiations, one 
situation in Panama, two in Costa Rica, one in Colombia, and I rleeded cash 


to bind certain options. 


Q Did Mr. Benn indicate where he had gotten the money from to pay 


you the $18,000? ! 
| 
A No, nor did I ask. 
| 
Q Is it unusual for him to carry large amounts of cash on his 


person? 


A don't know Mr. Benn's business affairs that well. 


Q Have you seen him at other times carry large amounts of cash on 
i} 
his person? 
A That's a relative term. 


Q I will say over three or four thousand dollars, which is large 


to me, sir. 
A TI don't know whether it is usual or unusual. 


Q Did he carry it in his briefcase? 
A The specific sum that he handed to me was out of nis -- I don't 
remember whether he got it out of his briefcase or pocket. 
Q Out of his pocketbook? 
A I don't recall. 
Q Does Mr. Benn at this time owe you any other sums of 
A Aside from that which I have just recited, no. 
Q Do you owe him any sums of money other than the notes for the 


purchase of the stock? 


A No. 


When was the last time you saw Mr. Benn? 

About two weeks ago. 

Where? 

Havana. 
Q Did you discuss this case with him? 
A Yes. We had a few minutes on it, not very long, as a matter of 
We were preoccupied with other matters. 


Q Did you ask him if he was going to enter an appearance in this 


Mr. Hilland: I object to that as being irrelevant and immaterial 


to any issue involved. 


THE COURT: I sustain it. If anybody wants to make that motion 
on the other side -- I think Mr. Hilland was serving at that time as counsel 
for 5410. 

MR. SEEGMILLER: I will object to it. 

THE COURT: All right, I will sustain it and I will strike what- 
ever the answer was'to it. I assume the answer was given. 

MR. GENN: The answer was given; but it is stricken, I presume. 

THE COURT: That is right. 

(The reading was resumed as follows :) 

By Mr. Dulany: 

Q When you paid Mr. Benn, did you pay him by check or by cash? 
I mean the $20,000. 

A The $20,000 I gave him in cash. 

Q Had you'carried that amount of cash with you from May 18 until 
that date? 


A Yes. Yes, it had been with me at all times. 
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Q Do you usually carry that sum of money around with you? 


A That is a little larger than I usually carry. 


Q Do you maintain a bank -- I mean, do you have a banking account 
in the District? 

A No. No, I do not. 

Q Do you have a bank account in Florida? 

A Yes, two, three. 

Q Why didn't you deposit the money? 

A Well, largely because I was expecting to leave here almost 
momentarily to go back to South America in connection with my other business 
there, and I wanted to take cash with me. 


Q Did anyone else pay cash to Mr. Benn, to your knowledge? 


I don't recall. 


A 
Q Where were you physically when you gave him the cash? 
A 


In the Army-Navy Club." 


MR. GENN: We will now go to page 112, the mid-part of the page, 


cross-examination by Mr. Genn: 
(The reading was resumed as follows:) 


Q Mr. Whiting, where are the notes that the shareholders gave to 


Mr. Benn at the present time? 


MR. GENN: This, if the Court please, being in reference to 


July 22d, 1959, at the time of the deposition. 


A The original of the notes of course were delivered ta Mr. Benn. 
Q Do you know the whereabouts at this time? 
A I do not. 


Q Where were they the last time that you saw them? 


A  InMr. Benn's possession on the 26th of May. 


Q Mr. Benn then took possession of them and did not turn them 
over to Mr. Saunders, to your knowledge? 

A I don't know what he did with them. 

Q Have you been apprised of whether or not those notes have been 
negotiated to any third person? 

A I have not. 

Q In the event you desired to make payment on those notes, to whom 
would you make the payment? 

A I would seek Mr. Benn. 

Q Where would you seek Mr. Benn? 

A Oh, through any one of several attorneys that Mr. Benn retains. 

Q Name the attorneys that you would speak to if you wanted to 
contact Mr. Benn with respect to the notes. 

A Primarily to Mr. Saunders or to Mr. Roman in Miami. 

Q Is it fair to say, then, that either one of these gentlemen 
will at most times know Mr. Benn's whereabouts? 

A can't say that. I don't know. 

Q How does'one go about to ascertain Mr. Benn's whereabouts, to 
your knowledge? 

A Beyond what I have just recited I don't know. 

Q Do you know where Mr- Benn is at the present time? 

A I donot." 

MR. GENN: That is at the bottom of 113; and we proceed to 133, 


at the top of the page. 


(The reading was resumed as follows:) 


Q. Are you in present deals with Mr. Benn, at the present time? 
| 


A No. We are discussing one or two transactions which we might 
or might not enter into together, but I have certain matters down there that 
| 
I am actively engaged in right now that do not anticipate Mr. Benn's 


participation. | 
| 


Q At that time, however, the time of the conversation, you were 


in prospective deals or business ventures with Mr. Benn. Is that correct? 


A No more then than now. One or two things that we discussed as 
| 
being transactions of possible mutual interest. 
| 


kk 


PORTIONS OF TESTIMONY OF ATTORNEY ARTHUR J. PHELAN 


Thereupon 
ARTHUR J. PHELAN, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GENN: 
Your name, sir? 
Arthur J. Phelan -- P-h-e-l-a-n. 
What is your occupation, sir? 
I am an attorney. 
For how long have you held that occupation? 
Since 1925. 
And you are associated or a partner in the firm of Hogan & 
Hartson; is that correct? 
A That is correct. 
Q In Washington, D. C. ? 
Yes. 
Mr. Phelan, did there come a time in the course of your practice 
had occasion to meet Mr. Joseph Garfield? 
Yes; I met Mr. Garfield in May of 1959. 
Did you meet him in the company of any other person? 
A Mr. Donald Nicholson, of Florida, and Mr. Garfield came to my 


office on the morning of May 14th, 1959. 


Q They came to your office on the morning of May 14th, 1959; is 


that correct? 


A That is correct. 


Q And as a result of those discussions, did you do anything 
pursuant to those discussions? 
A I prepared a letter addressed to Mr. Benjamin Saunders, and 
took that letter over to Mr. Saunders' office at about noontime) on May 14th. 
Q Mr. Phelan, I am going to show you what purports to be a letter 
of May 14th, 1959, marked Garfield's Pretrial Exhibit 31, whichi I request 
the Clerk to mark as Plaintiff's Exhibit 48 for identification. 
(Letter May 14, 1959, Phelan to 
Saunders, was marked for 
identification as Plaintiff 
Sankin's Exhibit No. 48.) 
I will show you, sir, Plaintiff's Exhibit 48 for identification 
and ask you if you can identify that letter. 
A This is a copy of the letter that I wrote and delive 


Mr. Saunders on that day. 


Q I notice, sir, that there appear to be pen notations at the 


bottom or at the foot of that page. Would you state whether those are 
in your handwriting, sir? : 
A On this copy they are in my handwriting, yes. 
Q And this is the letter that you sent to Mr. Saunders? 

Delivered to Mr. Saunders. 


Delivered to him. 


Yes. 


Q Did you deliver it to him in person? 
A 


No; he was not in his office when I went there, and I left it 
in his office. 


! 
Q Now, would you state, sir, the circumstances of delivery, 


what occurred? 


A Thad first talked to Mr. Saunders on the telephone and explained 
generally what I had in mind in delivering him the letter; I told him I was 
going to bring it over. 

Q May I stop you there, please, Mr. Phelan? Did this conversation 
with Mr. Saunders take place on the 14th, on the date of the letter? 

A On the morning of the 14th. 

Q And the conversation took place prior to your actual delivery 
of the letter? 

A That is correct. 


Q Did it take place prior to the preparation of the letter? 


I can't answer that. I would guess no; but -- 


All right. 

Now would you state, sir, if you will, what you told Mr. Saunders 
about this matter and what Mr. Saunders told you, in the conversation on 
May 14th, prior to the delivery of the letter marked as Plaintiff's Exhibit 
48 for identification? 

A I told him that Mr. Nicholson and Mr. Garfield were in my office; 
that I had gone over Mr. Nicholson's file in the matter and we had had a 
conference all morning; that it was Mr. Garfield's position that Mr. Benn 
was overreaching him, and he wanted to get a certificate evidencing his 
interest in the 5410 Corporation. 

I asked Mr. Saunders at that time if 100 shares or any stock had 
been issued in 5410. And my recollection is that he said none had been 
issued. 

I told him the contents generally of my letter, and I wanted 
to deliver stock certificates and stock powers, or a stock certificate and 


a stock power. 


He requested me on the telephone not to bring the originals, 
but to send copies. And that is the reason for the notation oni the bottom 


of the letter. 


conversation 


Q Now do I understand, sir, then in the course of your 


there was some mention made about whether or not there had been an increase 


i} 
in the stock of 5410, as authorized stock? | 


A That was the following day. 
Q Now, were there any other matters that you can recall in the 
course of the conversation on May 14th, prior to the delivery of the 


letter, in substance? 


A I of course at this late date can't remember the details of it. 
All that I do recall is that I outlined generally Mr. Garfield's position 
and the basis for the letter. | 

Q Then you did proceed, sir, to deliver this letter narked as 
Plaintiff's Exhibit 48? 

A I did. 

Q Is that correct? 

A That is correct. 

Q Was Mr. Saunders in the office at that time? 

A No, he was not. 

MR. GENN: I would like to have Plaintiff's Exhibit 48 for 
identification placed in evidence; I will move to have it admitted at this 
time, if the Court pleases. i 

THE COURT: Is there objection? 


MR. PARDO: Yes, I have objection, if the Court please. 
| 


THE COURT: And your objection? 


MR. PARDO: Since this does refer to another document which was 
part and parcel, I think that it should go in in toto as presented. And it 
would appear as if -- 

THE COURT: I will take a look at it. 

MR. PARDO: Thank you. 

MR. BECK: Your Honor, may I state my objection? 

THE COURT: Just let me read this first. 

(Having read:) Yes, Mr. Beck. 

MR. BECK: Your Honor, I object to the introduction of Plaintiff's 
Exhibit 48, and I also move that the testimony of the witness regarding it 
be stricken, on the grounds that it is irrelevant and immaterial to any of 
the issues in the complaint. It well may be relevant and material to the 
issues in the cross-claim, but not to the complaint. Thank you. 


THE COURT: Isn't there in evidence this stock certificate, 100 


MR. BECK: Yes, sir. 

MR. GENN: If the Court please, I propose to inquire about that. 
But of course -- 

THE COURT: Isn't that in evidence? 

MR. GENN: Yes, it is. 

TRE COURT: Ask Mr. Phelan if that is his stock certificate. And 
then show it to Mr. Pardo. 


MR. SEEGMILLER: If the Court pleases, I am not quite sure, but 


I believe I have an! objection, that I don't think it has anything to do 


with 5410, so far as this witness or the other record has indicated. Has it 


been shown that Mr. Saunders was an officer of 5410 at this time? 


| 
THE COURT: It has been shown he was secretary. 


MR. SEEGMILLER: That being so, then, I won't object. 
BY MR. GENN: 
Q I will show you at the same time, Mr. Phelan, three exnibits 
marked Plaintiff's Exhibits 30, 31 and 28, and ask you if from those 


exhibits, which are originals, you can ascertain which of those you enclosed 


as a photostat in your original letter to Mr. Saunders -- speaking of the 
May 14th letter, now. 

A Plaintiff's Exhibit 28 is the original of the stock power referred 
to in my letter. And Plaintiff's Exhibit 30 is the original of the stock 
power referred to in my letter. As I say, I had photostats nade of these 
after talking with Mr. Saunders, and delivered the copies, along with the 
letter. 

MR. BECK: Your Honor, may I object and move that it be stricken, 
once again on the grounds that these items and this testimony $0 to the 
ownership of 5410 Connecticut Avenue Corporation, which is not involved in 
the complaint. It is involved in the various cross-claims. | 

And I don't want to keep jumping up and repeating myself. So if 
I could have an understanding that I have a continuing objection on that 
grounds, -- 

THE COURT: Object any time you think you should. 

MR. BECK: Very well. Thank you. 

THE COURT: Do you have anything else to say, Mr. Pardo? 

MR. BECK: You overruled me on it? | 


THE COURT: I overruled you on it, yes. 


MR. PARDO: I join in Mr. Beck's objection. And for my other 


objection, I withdrew it, since now it does come in. 


tHE COURT: In other words, you are limiting your objection now 


on the same grounds Mr. Beck objects? 
MR. PARDO: Yes, sir. 
THE COURT: I will overrule your objection. I will receive 
Plaintiff's Exhibit 48 in evidence. 
(The letter heretofore marked 
for identification as Plain- 
tiff Sankin's Exhibit No. 48 
was received in evidence.) 
BY MR. GENN: 

Q Now, Mr. Phelan, did you have on that day, May 14th, after the 
delivery of the letter marked as Plaintiff's Exhibit 48, any further dis- 
cussions with Mr. Saunders? 

A I got Mr. Saunders on the telephone later that afternoon and 
asked him about a reply to my letter. And he said no decisions had been 
reached, but he would get in touch with me later. 

Mr. Garfield and Mr. Nicholson left that afternoon and went back 
to Florida. And the following day Mr. Saunders called me. 

Q Would it be on May 15th? Is that correct? 

A That is correct. 

Q And the ‘conversation with Mr. Saunders on May 15th, would you 
state what was stated by Mr. Saunders and what you said to Mr. Saunders? 

A Well, generally Mr. Saunders asked me what Mr. Garfield wanted. 

And we had quite a long discussion. I naturally can't remember all the 


details of it. Mr! Saunders indicated he would like to have a letter from 


me, setting forth in detail Mr. Garfield's position. I told him I of course 
would have to talk with Mr. Nicholson and Mr. Garfield concerning that. 

At that point Mr. Saunders said, "Does Garfield want a rescission?” 
And I said I didn't know, that I would have to again check on chat. 

In that conversation Mr. Saunders told me that Mr. Benn was 
willing to have a certificate for 100 shares of stock in 5410 ieee in 
Garfield's name. And I asked Mr. Saunders whether that represented the 
entire capital stock of 5410. He said that he didn't know, he wasn't sure, 
but would let me know. 

Mr. Saunders did call me back later on that day and told me that 
there were 250 shares of stock authorized in 5410. And he repeated that 
Mr. Benn was willing that 100 shares should be issued to carfield. . 

We then had quite a discussion as to what possible basis there 
was for Mr. Benn winding up with 60 per cent of 5410, and Mr. carfield, who 
had put up all the money, winding up with a 40 per cent interest in it. 

Q You indicated you had stated, sir, Mr. Garfield, Mgho had put up 
all the money." In the course of your discussion with Mr. Se did you 


state to him that Mr. Garfield had put up all the money? 


! 
| 
| 
A I told him that that was my understanding. 


Q Would you proceed with the remainder of the conversation on 
May 15? 
A Well, that about wound it up. Mr. Saunders didn't give me any 
| 


very satisfactory explanation, and -- | 


MR. PARDO: I am going to object to that, as a conclusion on his 


THE COURT: I will sustain it. 
MR. PARDO: Thank you. 
THE WITNESS: As I say, that wound up the conversation. And I 
reported the substance of my conversation to Florida, to Mr. Nicholson. 
BY MR. GENN: 
Q Now, at that point, were there any further contacts thereafter 
with Mr. Saunders, of any kind? 


A Oh, I had several telephone talks with Mr. Saunders, in an 


effort to get an answer to my letter, and also -- \ 


Q Now you are speaking of in an effort to get an answer to which 
letter? The letter of May 14? 
A My May 14th letter. 
Q All right, sir. When were those conversations, approximately? 
A During the days following the 14th, or following the 15th. 
I learned that Mr. Nicholson and Mr. Garfield were coming to 
Washington on May 2lst, and I endeavored to arrange a conference between 
Mr. Saunders and Mr. Benn on that date. 
Q You say you endeavored, sir. Do you mean you communicated that 
request to Mr. Saunders? 
A That is right. 
Q All right. 
A Mr. Saunders told me that Mr. Benn was a hard man to reach; that 
he was not in Washington; but he would try. 
On the morning of May 21st I talked to Mr. Saunders. He said 


Mr. Benn was not in town, and therefore no conference could be arranged, 


unless we wanted to come and see him. I told him that without Benn being 
present that I saw no point in the conference. So none was had on that day. 

Q That was May 2lst? | 

A May 21st. | 

Q Was there any further contact with Mr. Saunders? : 

A The following morning, on May 22d, Mr. Saunders called me on 
the telephone and asked me about a conversation that had taken place the 


night before between Mr. Garfield and Mr. Benn on the telephone. He told 
me that during that conversation Mr. Garfield had asked for a resclasion of 
their entire arrangement; did I know anything about it. And I said no, 
I had not heard anything about it. I said, "I'll try to find out," and I 
called Florida. Mr. Nicholson apparently attempted to verify the -- 
Q Are you telling him what you would do; you are stating what you 
would do? | 
A I told him I would call Mr. Nicholson -- and I did. | 
Q You did call Mr. Nicholson? 


A I did. 


| 
| 
Q As a result of those conversations, did you talk with Mr. Saunders 
| 
| 


again? 
A Yes; I called Mr. Saunders back and told him that there had been 
such a conversation, and that Mr. Saunders should contact Mr. Nicholson 
directly. : 
Q. Thereafter did you have any further conversations with Mr. Saunders 
or any contacts or communications, up to May 27th, of 1959? | 
A There may have been one or two telephone conversations with 


respect to trying to make appointments and things of that kind. But we never 


did discuss the situation after that. 
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Q Now on May 27th did you have an occasion to address a letter to 
Mr. Saunders? 

A Yes. I prepared and delivered on that day a letter. 

Q I show you what appears to be Garfield's 38, Pretrial exhibit 
number, and ask the Clerk to be kind enough to mark this as Plaintiff's 
Exhibit 49 for identification. 

(Letter May 27, 1959, Phelan to 
Saunders, was marked for 
identification as Plaintiff 
Sankin's Exhibit No. 49.) 
Mr. Phelan, I show you Plaintiff's Exhibit 49 for identification 
and will ask you if that appears to be a copy of the letter you addressed 
or delivered, rather, to Mr. Saunders on May 27th. 


A That is a copy of my letter which I prepared and delivered that 


day. 


Q I also show you Plaintiff's Exhibit 31, which purports to be a 


document in reference to International Timber Corporation, and I will ask 
you whether Exhibit 31 is the document referred to in Plaintiff's Exhibit 4 
for identification. 
A Yes; that is the original of that document. 
Q Did you send a photostat to Mr. Saunders, or did you send the 
original? Do you recall? 
MR. SEEGMILLER: If the Court pleases, I object -- 
THE WITNESS: I sent the original -- 
THE COURT: Yes, sir? 
MR. SEEGMILLER: I object to any testimony regarding International 
Timber Corporation, because it is irrelevant and immaterial to any issue 


between the plaintiff and the defendant in this case. 


THE COURT: Overruled. 


THE WITNESS: That is the original. And I sent the original on 
| 


that occasion -- or delivered the original on that occasion. 


PORTIONS OF TESTIMONY 
of 
ATTORNEY DON NICHOLSON 


(Tr. 1859 Through Tr. 1874) 


BY MR. GENN: 
Q Did you ever practice in the District of Columbia, sir? 
A Yes. 
Q When was that? 
A In 1951. 

Q When did you become a member of the bar of the District of Columbia 
you best recall? 

In 1951. 


And, thereafter, you practiced in Florida? 


A 
Q 
A Yes. I practiced in Florida before and after that. 
Q 


What legal training did you have in school? What school did you 

attend? 

A went to Harvard Law School. 

Q What type of work is your main activity in the practice of law? 
Do you have any specialty of any kind? 

A It is fairly diversified practice. [I would say general practice, 
in the vernacular. 

Q Mr. Nicholson, you are the attorney for Joseph Garfield, is that 
correct? 

A Yes. 


Q You have represented him since when, sir? 


A I believe I first worked for Mr. Garfield in about 1955.| 

Q Was that a continuous day to day representation? | 

A Not really. I first represented Miami bottle Gas Company in isolated 
instances; and shortly thereafter, Mr. Garfield personally in a few unrelated 
matters; and through the years, I came more and more to represent! acs Garfield's 
interests. 

Q Now, I am going to direct your attention, sir, to certain limited 
areas. Would you state, sir, whether or not you came to the District of 
Columbia with Mr. Garfield on the midnight flight or thereabouts of May 25th, 
19592 | 

A I did. 

Q You took that flight from where, sir? 

A Miami International Airport. 

Q Do you remember about what time you arrived at the Miami National 


| 
Airport on May 25th, 1959? 


| 
A As I recall, it was between 11:20 and 11:30 p. m. 
Q And who accompanied you? 


I went to the airport alone. 


Did you meet Mr. Garfield at the airport? 


At about what time? 


Q : 
A Yes, inside the building. | 
Q : 
A 


At about 11:25. 
Q Did you see any other individual who may be involved in litigation 
in this case there on that day of May 25th at the airport? 


A Yes. 


Q Who was that? 

A Mr. Joseph Pardo. 

Q Now, did you know Mr. Joseph Pardo and had you been acquainted with 
him before this occasion of May 25th? 

A Oh, yes. 

Q In what connection in general did you know Mr. Pardo, in what manner? 

A Well, I knew Mr. Pardo as a fellow attorney in Dade County and had for 
a number of years. I had been engaged in litigation against Mr. Pardo in the 
past. 

Q Did you have occasion to have any conversation with Mr. Pardo at that 
time when you met him on May 25th at the airport? 

A Yes. 

Q Would you state, sir, in your own words, what happened, what Mr. Pardo 
said to you and what you said to Mr. Pardo on that occasion? 

A 1 saw and recognized Mr. Pardo as I was entering the Terminal Building; 
and as I recall, Mr. Pardo's wife had brought him to the airport. Mr. Pardo 
introduced me to her. |! We passed social amenities for a couple of minutes, and 
she left. 

As Mr. Pardo'and I went into the building, we saw Mr. Garfield in 


the offing. He was over by the counter. And I said in effect to Mr. Pardo, 


"I'm headed to Washington tonight. You wouldn's believe this, but Mr. 


Garfield is tangled up again with Mr. James T. Benn." I think I called hin 
the one and only or incomparable James T. Benn. And I asked Mr. Pardo if 
he by any chance were’ going to Washington on the same matter or to see Mr. 


Benn, that Mr. Garfield and Mr. Benn had gotten involved in a very -- 


Q Iwill stop you there. You said to Mr. Pardo about tangling again 
between Mr. Garfield and Mr. Benn. Now, had there been a previous occasion 
when there had been some kind of dispute between them? : 

A Yes. Some years before, there had been several pieces of litigation 
involving Mr. Garfield and Mr. Benn directly or indirectly. : 

Q Had Mr. Pardo been a participant in any of that Litigation? 

A Mr. Garfield had represented a corporation which, it is ny under- 
standing, had been formed and was solely owned by Mr. Benn at one bine, which 
was engaged in the sale to Mr. Garfield's company of what was called the 
Upper Keys Gas Properties. It is part of a gas system down in the: Florida 


Keys. : 
Q I think you said Mr. Garfield formed that corporation. 


A Mr. Benn, I beg your pardon. 

THE COURT: I think you said that Mr. Garfield represented Benn. 

THE WITNESS: No, Mr. Pardo had represented the eecr ation which 
had been formed by Mr. Benn. | 

MR. SEEGMILLER: Objection, if the Court please. It hasn't been shown 
that this witness has any personal knowledge of that prior litigation. It 
appears to be hearsay. I object unless it can be identified. 

THE COURT: Did you represent Mr. Garfield in that litigation? 

THE WITNESS: Yes, I represented him and his company. 


BY MR. GENN: 


Q And during the course of your representation of Mr. Garfield, did Mr. 


Pardo appear in that litigation in any way? 
A Yes. Mr. Pardo represented the company which Mr. Benn had formed and 


which later sold these properties to Mr. Garfield's company. 


Q Now the name of that company was what, sir? 

A Well, that is hard to say. I believe it was FKG Company. There was 
a Florida Keys Gas Corporation and an FKG Company, and all of these corporations 
changed their names several times; but at that time I believe FKG Company, Inc., 
was the name of the Benn corporation. 

Q In any event, Mr. Pardo did appear as an attorney in that litigation, 
is that correct? 

A Yes. 

Q Now, going back now to the meeting of May 25th at the airport, would 
you state, sir, any further conversation you may have had with Mr. Pardo in 
reference to Mr. Benn and Mr. Garfield? 

A Well, as I stated, I asked Mr. Pardo if he by any chance were going 
to Washington on this same matter or to meet Mr. Benn, that as hard as it 
might be for Mr. Pardo to believe with his knowledge of the relationship between 
these particular individuals, the two had become involved in a dispute involving 
an apartment building in Washington. 

Q Are you telling us now, sir, what you told Mr. Pardo? 

A Yes. 

Q All right. 

A Which was named for Mr. Garfield, the Garfield Apartment, and that 
I was on my way to Washington to conclude a rescission or cancellation of all 
the transactions between them. 

Mr. Pardo stated that he was not aware of any such transaction, and 


that he was not going’ to Washington to meet Mr. Benn, that he was there on 


other business on his way to either St. Louis or Louisville, I forget which. 


I believe it was St. Louis, Missouri. 


JA 416 


Q Now, where did this converSation with Mr. Pardo take place 
which you have just stated? 

A That took place right in the Airport Terminal Building. 

Q Now, was there any other conversation in the Airport 
Terminal Building, in substance, besides what you have already stated. 

A No. We approached Mr. Garfield, or he had moved oft in 
another direction and approached us. We spoke, exchanged amenities 


among ourselves, boarded the plane, and for a portion of the time 


I sat in a seat alongside Mr. Pardo on the plane. 


Q You sat in a seat alongside Mr. Pardo on the plane. Did 
! 
| 
you have any conversation with Mr. Pardo in the course of that arrange- 
| 


| 
ment in reference to any matters pertaining to this case? 


A Yes -- well, not in reference to this case, no. We just 
talked, discussed legal matters in general lawyers talk, nothing to 
do with Garfield or Benn or the apartments or Washington oz anything, 
sir. | 
And when did you arrive on that flight, sir, in Washington? 
I believe it was about 5:15 in the morning. | 
THE COURT: That was May 26th? 
THE WITNESS: Yes, sir. 
BY MR. GENN: | 
Q This was May | 
A Yes. 7 
Q Did you have any further discussions with Mr. Pardo on that 


occasion in reference to anything pertaining to this case? 


A No, I didn't see Mr. Pardo any further on that trip. 


Q Now, did there come a time, taking you to another occasion, 


Mr. Nicholson, did there come a time when you had a conference or you 


attended a meeting at which Mr. Stanley Winn was present some time 
after May of 1959? 

A Yes. I met Stanley Winn only once. 

Q When was that? 

MR. BECK: Your Honor, before this question is answered, 
may we approach the bench? 

THE COURT: Come to the bench. 

(AT THE BENCH: ) 

MR. BECK: I meant to tell Your Honor this morning and I 
overlooked it, Stanley Winn has returned from Africa. I got in touch 
with him Saturday, and he said that he would be here Wednesday morning. 
He could not get here before that time. 

THE COURT: That is Wednesday of this week? 

MR. BECK: Yes. I just wanted to call that to your atten- 
tion. He apparently returned from Africa Friday. 

MR. GENN: He will in any event be available on Wednesday. 

MR. BECK: Yes. 

THE COURT: Very well, and will continue to remain here 
until this case is terminated. 

MR. GENN. Very Well. Thank you. 

(IN OPEN COURT: ) 

BY MR. GENN: 

Q Now,Mr. Nicholson, will you fix the time when you had 


occasion to meet with Mr. Winn? 
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THE WITNESS: Your Honor, is it all right if I lower this? 


THE COURT: Surely. 


THE WITNESS: I met Mr. Winn at 9:55 a.m. on August the 


18th, 1959. 
BY MR. GENN: 

Q How do you nomenber that date and time so specifically, 
Mr. Nicholson? 

A Because it was a very important meeting, and I made notes 
of it shortly thereafter. And I recall that I was supposed to be 
there at 10:00 a.m., and I arrived about five minutes early. 

Q Now, will you state, sir, what was the substance’ and 
what was discussed at the meeting with Mr. Winn pertaining to any 
matter in this case? 

| 


THE COURT: Where was this meeting? 


THE WITNESS: This meeting began in the coffee shop of the 
Carillon Hotel in Miami Beach; and after about thirty Eee of 
coffee and rolls -- in Miami Beach I guess they are bagles, to me 
they are rolls -- we then went to Mr. Benn's, Mr. Winn's room, which 
I recall as 911. 
BY MR. GENN: 
Q Who was present at that meeting? 
A Mr. Garfield and Mrs. Garfield were there with me. 
Mr. Winn was there and Mr. George Laris. 
Q Mr. George Laris? 
A Yes. 
Do you know how to spell that, Mr. Nicholson? 


L-a-r-i-s. 


Q Now, could you tell us, sir, what were the topics of 
discussion, first, before we get into the specifics, at that meeting? 
A Well, the scheduled topic of discussion was Mr. Winn's 
participation and part in the reported acquisition by the five indi- 
viduals of the stock of 5410 Connecticut Avenue Corporation. 
Q What did Mr. Winn state with reference to any agreements 
he may or may not have received. 
MR. BECK: Your Honor, I object on the grounds that it 
is irrelevant and immaterial to any of the issues in the complaint. 
THE COURT: Overruled. 
THE WITNESS: Mr. Winn stated that he received a call from 
Mr. Whiting, that is, Mr. Dinty Whiting, I believe on May 26th, 1959, 


asking if he would be interested in taking a one-fifth share of the 


stock of this corporation, of 5410 Connecticut Avenue, that Mr. Whiting's 


group had an opening for a participant. 
Q. Now-- 
A It was basically -- pardon. 

THE COURT: Go ahead. 

THE WITNESS: It was basically arranged, as I understood, 
between Mr. Whiting and Mr. Winn that if Mr. Winn could come up with 
$20,000 or in that vicinity and was interested he could get into the 
deal. Mr. Winn was interested and went to Washington, the District 
of Columbia, and met with Mr. Saunders, that is, Mr. Benjamin Saunders 
and Mr. Whiting on May 27th. 

BY MR. GENN: 

Q Now, what you are reciting or have just recited is what 
Mr. Winn told you on that occasion, is that correct? 


A Yes. 


Q Did Mr. Winn then proceed to make any reference to what 
documents he received as a result of the meeting on May 27th? 

A He told us that on May 27th -- first, I might mention, he 
told me that he considered Mr. Whiting as his attorney, and he reposed 


trust and confidence in Mr. Saunders as well as Mr. Whiting. He told 


| 
me that on May 27th he gave Mr. Benn his check for $20,000 and in 


return he received from Mr. Benn a letter reciting that the [check 
would be held and not negotiated or deposited. I don't believe a 
period of time was stated, but it was to be held for exchange for four 
$5,000 Government bonds, face value $20,000, that these four bonds 
were owned and held by Mr. Winn's mother in Brooklyn, New York. 
May 27 was a Friday, and Mr. Winn told me he went to Brooklyn and 
had his mother get the bonds and turn them over to him, that he 
returned to Washington, I believe, on June 2nd, 1959, and at that time 
delivered the bonds to Mr. Benn and received in exchange at'that time 
an agreement which in effect recited that the $20,000 in bonds was 
accepted as a down payment on the purchase of this twenty percent of 
the stock of 5410, that the $20,000 check had been redelivered to 
Mr. Winn, and that Mr. Winn by this means had completed the! initial 
closing of the fifty shares of 5410. 
Mr. Winn also told me that-- 

Q Did you receive a copy or some document in erence to 
that exchange agreement? 

A I saw one copy of the letter of May 27. I saw to copies 
of the agreement of June 2nd, which you called the atte Seo 


That could have been June 1. In my mind, it is June 2nd. 
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MR. BECK: Excuse me. Did the witness say the letter 
of May 27th. 

THE WITNESS: Yes. As I remember, it was a one-page 
letter. 

THE COURT: That is right. 

THE WITNESS: The June 1 or June 2 document was a two 
page instrument. The second page was, as I remember it, only 
signatures, maybe a date and place of signing. 

THE COURT: Did Winn show it to you at this meeting, is 
that what you are saying? 

THE WITNESS: Yes,sir, I saw those documents at this 
meeting. 

Mr. ‘Winn told me that he had also received a third docu- 


ment, and he couldn't recall whether it was on June 2nd or June 6th. 


He was inclined 'to think it was June 6th. He received a copy of an 


agreement which he called a supplemental agreement. He told me that 
a copy of the agreement was in his safe deposit box in Brooklyn, and 
that he would furnish me a copy of it when he returned north. 

He stated that this agreement, in effect, recited that he 
and the other four purchasers who, as I remember, were Mr. Harry Link 
and Mr. Betoff and Mr. Pardo and Mr. Whiting, were indemnified against 
any loss in the transaction by Mr. Benn and further that the five pur- 
chasers had the right to sell back to Mr. Benn on or before December 1, 
1959, the shares of stock that each had purchased at a profit, and I am 
not certain whether he told me 25, whether the profit was 25 percent 


or the price was $25,000; but as I recall it, the description that 
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Mr. Winn gave me was that they had the right to sell back te Mr. Benn 
in that period of approximately six months the stock that they had 
purchased at a substantial profit, which I think was 25 percent. 
BY MR. GENN: 
Q Now, you are reciting again, sir, what Mr. Winn had told 
you at this meeting. 


A Yes. 


Q Now, did you see any document reflecting the agreement that 


you have just alluded to? 
A No. Mr. Winn told me-- 
Q Yes. 
THE COURT: Let him finish. 
BY MR. GENN: 
Q Go ahead. 
A Mr. Winn told me, as I stated before, that his pone was in 
the safe deposit box in Brooklyn and that it was his understanding that 
all other copies were destroyed. 


THE COURT: Is that what you call a supplemental agreement? 
| 


Is that what you called it? 
THE WITNESS: Yes, sir. 
BY MR. GENN: 

Q Did he state how he had information that the supplemental 
agreement of the other four parties had been destroyed? 

A He told me that shortly after June the 6th, 1959, I don't 
recall whether it was in the first part of June or exactly when, but 
my impressions was it was about the middle of June, he received a 
call from Mr. Whiting; and Mr. Whiting told Mr. Winn that the other 
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four purchasers had discussed the matter and had agreed that the best 
course of action to follow was to destroy this supplemental agreement 
and all copies; and Mr. Whiting requested that Mr. Winn do so, leaving 
this as an unrecorded or unmonumented oral agreement. 

Mr. Winn stated that he told Whiting that he in fact already 
had destroyed his copy. Mr. Whiting expressed great relief at this, 
and the conversation ended on that note. 

Winn told me further that in fact he had not destroyed the 


agreement, but still had it. 


Q What was the substance of your telephone talk with 
Mr. Sankin on May the 15th? 

A Mr. Sankin still was inquiring as to what had been going 
on and what was going on and where we headed, and where did he stand, 
and would we recognize an exercise by him of first refusal rights. And 


again I was not answering any questions in any way to commit us or to 


reveal my thinkings or findings or facts or anything to Mr. Sankin. 


I merely told him that it was premature ;that we would have to continue 
to get into the matter; that I couldn't go any further than that in 
dealing with him at that time. 

I am not certain,but I may have received a call from 


Paul Dobin that day, too. I believe that was later. 


(Tr. 2072) 


(Mr. Nicholson] 


Q That is Plaintiff's Exhibit 19? 


A Yes. 


Q At the time of that telephone conversation, did 


you tell Mr. Sankin about this sham transaction that Mr. Garfield 
had outlined to you? 

A think I have testified before I never told 
Mr. Sankin about those transactions, or any person associated 


with Mr. Sankin, until long after this litigation was commenced. 


PORTIONS OF TESTIMONY 
of 


ATTORNEY PAUL DOBIN 


(Tr. 1442 to 1444) 


* * * * 


[MR. DOBIN] A Mr. Sankin, myself, Mr. Benn, and Mr. Whiting sat down 
in the lobby of this apartment house; and Mr. Benn and Mr. Sankin 
primarily -- I think Mr. Whiting didn't say a word until much later, 
and I didn't participate, in effect, while the conversation was in 
the lobby -- they started to talk about the building and the transac- 
tions which had presumably occurred between Mr. Benn and Mr. Garfield. 
Mr. Benn took out of his briefcase certain papers, which I never saw, 
but which he identified and showed to Mr. Sankin as documents related 
to this transaction. He didn't leave them with Mr. Sankin. He put 
them back in his bag. 

At some point Mr. Sankin, I would imagine, if I remember 
correctly, raised the question of his voting rights in connection 
with stock he owned, and Mr. Benn and Mr. Sankin's voices rose con- 
siderably. I'was embarrassed, and I suggested that perhaps we ought 
to move into Mr. Sankin's private office, because it looked like the 
meeting was going to take some time now; and we moved into Mr. Sankin's 
private office, the four of us, we were alone; and the conversation 
continued first about this business of the voting rights. I think I 


participated more when we got into this private room. Both Mr. Sankin 


and I told Mr. Benn that Mr. Sankin had certain voting rights in the 


stock as a result of an agreement with Mr. Garfield. 
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Mr. Benn said he didn't recognize those rights and my 
memory is he took out from his briefcase what appeared to be a 
code. I can't tell whether it was a negotiable instruments law 
or one of the uniform acts; but he read a portion of that act to 
us as evidence or argument as to why he wasn't bound by it and 
didn't have to recognize these rights. And I remember his using 
the words bona fide purchaser for value; and he said he was such a 
bona fide purchaser for value. In any event, he said he didn't 
recognize these rights. | 

The conversation then turned to the question of ‘the amount 
which we understood, Mr. Sankin and I understood that Mr. Benn was 
paying for the purchase he presumably had made from Mr. Garfield. 

And Mr. Sankin told Mr. Benn that he thought he had paid 
much more than the building was worth for his relative spate as 


evidenced by the amount of stock he bought. : 


Mr. Benn said he agreed that the building was not worth 


as much as he paid. He told us that he was a wealthy man lend that 
he had a considerable amount of money and especially he had certain 
money, he said, outside the country; and that as a result of the 
money that was available to him outside the country, he was able to 
pay more than the building was worth, if he could ultimately convert 
his interest into dollars. | 

And then at some point Mr. Benn offered to sell to Mr. 
Sankin the interest which he had apparently acquired from Garfield, 
and he recited the price that he thought he should get for his interest. 
And my recollection is that for everything that Garfield had sold he 


wanted some $500,000, $480,000. 
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(Tr. 1478-1479) x ke kk Ok 


Q Mr. Dobin, will you state what transpired at that meeting 
in Mr. Marshall's office on May 28? 

A Mr. Benjamin Brown and myself told Marshall that we expected 
Mr. Garfield to do something about this, pursuant to the agreements he 
was obligated to deliver the stock or have it delivered to us. 

We discussed ways in which this might be brought about, 
including litigation. Mr. Marshall told us that either he or probably 
Nicholson -- undoubtedly Nicholson -- had also been thinking about a 
lawsuit now; and he also told us that Nicholson had started drafting 
papers and they) were supposed to come to the meeting. I am not sure 
whether they were actually physically there at the beginning or they 
got there during the morning, a form of a complaint of some kind. 


In the process of this conversation, Marshall and Garfield 


told us that they were trying to rescind certain of the transactions, 


or all of the transactions they had with Benn. 

We couldn't quite understand what they were rescinding, 
frankly, and we asked questions. At some point, Mr. Sankin got his 
hands on a draft of a recision agreement. Whether it was turned over 
to him or there were a lot of papers on the table and he picked one up, 
I don't know. 

I looked at that recision agreement briefly and we started 
asking more questions, because the documents that we had gotten and 
the conversation thus far had raised questions in my mind, certainly; 
and it became known to me for the first time then that Mr. Garfield 


asserted some interest in 5410 Corporation, to whom we understood 
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this stock had passed. We wanted to know how that happened, 

Garfield and Marshall told us, in effect that the’ transac- 
tion that had occurred between Benn and Garfield had been a’ sham 
transaction for the purpose of wiping out Mr. Sankin's voting rights, 
and that actually the stock was supposed to come back to Mr. Garfield 
and Mr. Benn was supposed to give it back to him, so that Mr. Garfield 
would have been in his original position but Mr. Shankin's voting 
rights would have been wiped out. : 


We were shocked. 


MR. GENN: I have nothing further, if the Court please. 


THE COURT: Mr. Seegmiller. 


MR. SEEGMILLER: No questions. 
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STATEMENT OF QUESTIONS PRESENTED 
1. Whether the District Court should have held that the restric- 
tions on the transferability of the stocks herein were invalid because these 
restrictions violated the Uniform Stock Transfer Act (Title 28, Secs. 2901, 
et seg., D. C. Code, 1961 Ed.). ; 
2. Whether the District Court should have held that the restric- 


- tions on the transferability of the stocks involved herein were invalid 


because such restrictions were not marked on the stock certificates or set 


forth in the Articles off Incorporation mois required by the Uniform Stock 
Transfer Act (Title 28, Secs. 2901, et seq., D. C. Code, 1961 Ed.). 

3. Whether the District Court should have granted appellant's 
motion rece trial. 

4. Whether the District Court erred in failing to give appellant 


Benn greater latitude on numerous procedural and evidentiary questions in view 


of his pro se appearance in the District Court, taking into account especially 


that he was the only defendant who could and would challenge Sankin's claims. 


INDEX 


Jurisdictional Statement . 


Statement of Case 

Statement of Points 

Summary of Argument 

-Argument see onogoe so55 52022 


The May 1, 1958 Agreements Are Unenforcible 
Against Third Parties With Or Without Notice 
Of The Restriction . 


The District Court Erred In Denying Defend~ 
ant Benn's Motion For New Trial And This 
Denial Renders Its-Fact-Findings Clearly 
lamers «4 A A 5 RS 5 6 55 595 5 5 -0-9:5 


The District Court Erred In Failing To Give 
Benn Greater Leeway On Procedural And Evi- 
dentiary Questions In View Of His Pro Se 
Appearance . 


Conclusion . 


Cases 


Age Pub. Co. v. Becker, 110 Colo. 319, 134 P.2d 205 (1943) 
Baumohl v. Goldstein, 95 N.J.Eq. 597, 124 A. 118 (1924) 
In re Consolidated Factors COEPOESEI ON, 46 F.2d 561 (D.C. 
S.D.N.Y. 1931) ..... 55> 595 3505.5 
Costello v. Farrell, 234 Minn. 453, "48 N.W. 2d 557.(1951) 
Doss v. Yingling, ng d5 Ind.App. 494, 172 N.E. 801 (1930) . . 
Hopwood v. Tepehen Tek Telephone Co., 120 Vt. 97, 132 A.2d 170 
(1957)... a -aeee sa 55 
Lord Serathconall Secenent > Company, Ltd. v. Dominion Coal 
Company, Ltd., 1926 App.Cas. 108 ..... = 3 
Sorrick v. The_ Consolidated Telephone Co., 340 Mich. 463 
GO Nay. A walky (GEES) a 5 se 5 5 5 SG . = D 
Straits Transit, Inc. v. Union Terminal Piers, 370 Mich. 
274, 121 N.W. 2d 767.9 GLOGS) aerate cue 


Statutes 


District of Columbia Code (1961 Ed.), Sec. 2915... -+.+-- 
Uniform Commercial Code, Sec. 8-204 . . 2. 2. 2 2 ee ee es 


. 


Other Authorities 


29 ALR 2d 901. . 


BRIEF FOR APPELLANTS 
; | 


ae a 
= ————————S 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21956, 22037 and 22038 


JAMES T. BENN 
5410 CONNECTICUT AVENUE CORPORATION 
: JOSEPH PARDO 
Appellants 
Vv. 


JULIUS SANKIN 
‘ Appellee 


No. 21957 


JAMES T. BENN 
Appellant 
v. 


JOSEPH A. GARFIELD, et al. 
: Appellees 


| 
ON APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

. : | 

| 


eS ——— eee 


= tis 


JURISDICTIONAL STATEMENT 
1/ 


This is an appeal from a consolidated aie judgment of the United 


States District Court for the District of Columbia entered January 18, 1968. 


A timely motion for new ‘trial and for other relief was ‘denied without opinion 


-on February 1, 1968. On February 29, 1968, notices of appeal were filed by 


James T. Benn and 5410 Connecticut Avenue Corporation, and on March 8, by 
2/ 


Joseph Pardo. ~~‘ Jurisdiction in the District Court was conferred by Sect ibn 
1332, Title 28, U.S.C., which jurisdictional fact was recited in plaintiff's 
complaint which appears at page of the record. Jurisdiction in this 


Court is based on Section 1291, Title 28, U.S.C. 


— 


l/ Civil Action No. 4002- 60 was consolidated with Civil Action No. 1493- 
59 since, except for the party defendant (Janet Garfield), it Se 

common questions pending before the Court in James Benn's cross- clai 

against Joseph Garfield in Civil Action No. 1493-59. 


2/ Across notice of appeal having been filed by Sankin on March 1, 1968, 
Pardo's appeal was timely moved within the 14-day period specified 
by Rule 73(a) (3), F-R-C.P. 


== 


STATEMENT OF CASE 
The record in this case consists of over 8,000 pages of transcript, 
including proceedings before the Special mescers but in an effort ro meduce 
this appeal to manageable proportions, appellants have BEESECs thenselves to 
-narrow but controlling points, and, thus, this statement of the case wil 
be limited to those facts bearing on such issues. : 
In April of 1956, appellees Julius Sankin (Sankin) and Joseph 
Garfield (Garfield) acquired a parcel of ground at 5410 Connecticut avenue, 
N.W., in the District of Columbia for purposes of constructing thereon an 
apartment building. Sankin and Garfield are related through marriage--one 
Herman Mankes (not a party) being Garfield*s uncle and Sankin's father-in- 
law--and have successfully combined their joint interests in an apartment 


3/ 
project known as the Livingston Apartments near to the 5410 site. (5,A.34) 


In August 1957, Sankin and Garfield entered into a written agree- 
ment for the purpose of defining their respective rights and obligations in 
the 5410 property they proposed to develop. That agreement provided| that 
ante Garfield was to have a 2/3 interest with respect to the profits and 
losses and Sankin a 1/3 interest, the latter was to have an equal voice with 
Garfield in all decisions affecting the undertaking and property. Necessary 
preliminaries having been resolved, Sankin and Garfield decided to proceed 


with construction of the apartment building in the spring of 1958. For that 


purpose, in April 1958, two corporations were incorporated under the laws of 


3/ References are to the Joint Appendix. 
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the District of Columbia. Garfield and Sankin, Inc., was created for the 
purpose of owning and operating the apartment project; Julius Sankin, Inc., 
was incorporated for SRelsareces of constructing the building. In the 
case of each corporation, 100 shares of stock were issued, of which Garfield 
owned 66 2/3 shares and Sankin 33 1/3 shares. (J.A. 34) 

By agreements dated May 1, 1958, Garfield and Sankin entered into 
written stockholders' agreements with respect to each corporation. By the- . 


terms of those agreements, Garfield and Sankin had an equal voice in the 


affairs of cach corporation notwithstanding Garfield's ownership of 66 2/3 


compared to Sankin's 33 1/3 shares. The District Court has found, moreover, 


that Garfield and Sankin each agreed that he, his heirs and assigns would 

not dispose of dny of his shares without first offering the same to the other. 
The District Covrt has also found that although not incorporated in their 
written May 1, 1958 agreements, Garfield and Sankin contemporaneously orally 
agreed that, in the event either party wished to dispose of his stock, the 
other party in exercising his right of first purchase, was to pay the seller 


either the reasonable value of the stock at the time of purchase or an amount 
; 4/ 
equal to that offered the seller by a bona fide purchaser for value. 


(J.A. 34-35) es 


4 / Appellants do not agree with the conclusion of the District Court that 
the May 1, 1958 agreements created a right of first purchase, but rather, 

assert that the agreements permit a sale of the party's respective interest 
to an outsider, provided such sale did not become final and effective until 
the. other party had been given at least 30 days in which to meet the offer 

of the outsider.- That is, Garfield, for example, might sell his stock to an 
outsider, but the outsider would then be required to sell the stock to 

Sankin if Sankin made an offer identical as to terms, price, etc. However, 


Cont'd 
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The stock certificates issued by each corporation to Sankin and 
Garfield set forth no restrictions as to the special voting rights nor notice 


of the right of first purchase by a stockholder. Counsel for the corporations 


advised Garfield and Sankin that it was necessary to the validity of the 


| 
restrictions to include such information on the stock certificates; For 


-reasons of his own, Garfield requested that no such legend be placed on the 


certificates and Sankin acquiesced in his request. (J.A. 35) 

Thereafter, construction of the apartment building was initiated, bat 
it was not long before disagreements arose between Garfield and’ Sankin, and by 
late ebay or early March 1959, Garfield had become dissatisfied with his 


relations with Sankin. The District Court has found that it was at this time that 
| 
Garfield consulted with his wife, Janet, to devise a way to recover control in 


the corporations commensurate with the extent ct his stoclholdings, and that 
Janet suggested taking up the problem with appellant Benn. Their plan, the Court 


has found, was that Benn seemingly independently but actually as Garfield's accom- 
plice, would make an offer to purchase Garfield's interest, at a price so high 

| 
that Sankin could not possibly meet it, and thus Benn, as an apparent: bona fide 

| 


purchaser but actually as nominee for Garfield, would own Garfield's stock free 

| 
of the May 1, 1958 restrictions. (J.A. 36) Appetlants maintajin that the 
Court's finding of a fraudulent conspiracy is clearly erroneous for reasons elabo- 
: | 5/ 
rated, infra, and maintain that Benn made a straight-forward offer to purchase. 
eS | 
for purposes of testing the validity of the restrictions on alienation imposed 
by the May 1, 1958 agreements, this distinction is immaterial and is thus not 
raised as a point on appeal. 
Boe / It. is not material to the question of the validity of the restrictions 

whether Benn's purchase offer was fraudulent or not. 
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In any event, by April 7, 1959, all details of the Benn-Garfield 
transaction had been worked out, and on April. 8 they delivered to the Riggs 
National Bank two non-interest-bearing notes (one in the amount of $540,000.00, 
and the other in the amount of $60,000.00), both due December 1, 1959 repre- 
senting the purchase price of the stock as agreed upon ane Garfield's stock 


power to 66 2/3 shares of Garfield and Sankin, Inc., stock. Subsequently, 


Garfield delivered the actual stock certificate. These notes, and the agree- 


~ - 


ments leading up to themwere executed by Benn as president pro tem of a 
corporation to Bemee ee and on April 10, 1959, 5410 Connecticut Avenue 
“Corporation was formed in the District of Columbia with authority to issue 100 
shares of aes. stock. (J.A. 36-37) 

Thereafter, on April 20, 1959, an agreement was entered into between 
Benn and Garfield sea Benn would purchase for $200,000.00, 66 2/3 shares 
of Julius Sankin, Inc., and a demand note of 5410 Corporation in the amount of 
$200,000.00 was prepared. On April 21, 1959, this note, Garfield's stock 
power for 66 2/3 shares of Julius Sankin, Inc., and the escrow agreement were 
similarly delivered in escrow to Riggs National Bank. (J.A. 37) - Gar- 
field subsequently delivered his stock certificate for 66 2/3 shares of Julius 
Sankin, Inc., to the Riggs National Bank. 


Also on April 21, Sankin was informed that Benn had purchased 


Garfield's interests in the two corporations, and on April 24, Garfield 


resigned as a member of each board and as an officer, of each corporation. 


Benn was then elected to each board and as president of Garfield & Sankin, Inc., 
and ‘secretary-treasurer of Julius Sankin, Inc. (J-A. 37) -) 


-The construction of the apartment building continued, but Sankin 


sh ip 


became increasingly dissatisfied with relations with his new partner, Benn, 
and offered to purchase from Garfield 16 2/3 shares of the stock of each 
corporation, which saat aor in his owning 50%. Garfield refused to sell 
except on the exact terms and conditions of his transaction with Benn, ‘taking 
the position, in effect, that Sankin must buy from Benn. Garfield an Benn 
both agreed that Sankin could have until May 30 to complete the ee 
that is, to make an offer identical in price and terms to Benn's offer. (A.-" 
38) sue 

' During this same period of time, relations between Benn and Garfield 
were Eas bec and Garfield continued to insist on a clarification of 
his position. On April 29, Benn gave Garfield the stock certificate of 5410 
Corporation duly endorsed to the effect that it was to be held by Garfield as 
security for payment of the notes which Benn had used to purchase Garfield's 
interests. (J.A. 38) | Benn also sought from Garfield an assignment 
of monies advanced by Garfield to the corporations, but Garfield refused. 

Because of the confused situation between all the eee Riggs 

National Bank refused to honor a letter dated April 28, 1959 signed by 
both Benn and Garfield authorizing the bank to deliver the stock cortificates 
out of escrow. (J.A. 38-39) 

On May 4, 1959, Benn suggested to Garfield that Benn .be permitted 
to redeem his $800,000.00 in ane by assigning to Garfield 2,000 shares of 
stock of International Timber Company, a Panamanian corporation. Garfield 


at first refused but finally acquiesced and signed the following documents: 


(a) an irrevocable assignment to 5410 Corporation Qf all of Garfield advances - 
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to the Garfield-Sankin partnership and Garfield and Sankin, Inc.; (b). an 


exchange agreement substituting 2,000 shares of bearer stock of International 
Timber Company for the $800,000.00 in notes of 5410 to Garfield; (c) a joint 
letter to the Riggs National Bank authorizing the delivery of those notes 
marked "paid and cancelled” x Benn's attorney; and (d) a paper writing 
purportedly acknowledging receipt by Garfield of 2,000 soraes of the bearer 
stock of the International Timber Company. (J.A. 39) = 
The District Court has found that Garfield never received the stock 
certificate of International Timber Company and has further found that this 
stock was ore at most, $10,000.00. For reasons to be more fully developed, 
infra, appellants will show that this fact-finding of the District Court is 
clearly erroneous, being based on totally insufficient and one-sided evidence. 
A few days later, on May 6, 1959, Garfield learned that Benn had 
withdrawn $24,000.00 from the bank account of Garfield and Sankin, Inc., and 
resolved to try to rescind his dealings with Som. He asked his wife to invite 
Benn to their Florida home and Benn arrived there on May 8. The discussion 
became so heated between Benn and the Garfields that Mrs. Garfield took 
possession of Benn's briefcase as a means of forcing him, as she thought, to 
undo the transaction with her husband. She had-been informed that Benn 
carried all of his papers in his briefcase and she believed that for him 
to be deprived of it would cause him great concern. She took the brief- 
case to her brother's home and noted in it, she states, a certificate for 


2,000 shares of bearer stock of International Timber Company and two sealed 


“manila envelopes, which she noticed contained currency. She testified, and 


a = 


| 
the District Court has found that on May 9, she returned to Benn the two 
: | 


sealed envelopes as well as the briefcase and.all of its contents dxcept the 
Es ; : |. 
material which she felt belonged to Garfield. Benn gave her a receipt for 


the money returned which he claimed amounted to $120,000.00. (J.A. 40) 
Appellants disagree with the finding of the District Court that Mrs. Gar- 
field returned all of the money for reasons more fully developed, infra. 


| x 
There followed a pexiod during which Garfield sought to rescind. An 
| ‘ 
the transaction with. Benn, and Benn continued to furnish Garfield with addi- 


tional stock powers and certificates in 5410, always subject to the restric- 
tion that .they were being delivered only as security for payment of Benn's 
$800,000.00 in notes. Also at this time, Benn and Sankin had further dis- 


cussions during which “Benn insisted that Sankin was free to purchase the 
| 


2 : | 
stock at any time provided he purchased it from Benn at the price jand on the 


| 
terms used between Benn and Garfield. After several conversations, Benn 


| 
offered the Garfield stock to Senkin for $480,000.00, and when this was 


refused, offered to buy out Sankin for $250,000.00. This latter offer was 


accepted by Sankin, but never consummated by Benn. (J.A. 42) 
| 
“On May 26, 1959, Sankin entered into a transaction with [Garfield 
| 
| 
essentially identical to Benn's purchase. He executed notes totalling 
: | 


$800,000.00, but because of adverse claims by 5410 Corporation, Riggs National 
‘Bank did not turn over the stock to him either. In entering into the May 


26, 1959 agreements, Sankin was purporting to exercise his right of first 
purchase under the May 1, 1958 agreements. (J.A. 42) = 
_On the same day, May 26, 1959, Benn sold his interest in the 5410 
| 
| 
| 


Corporation properties to the five intervenor defendants (of whom appellant 
Pardo is one), who eee to Riggs National Bank that Sankin's pur- 
ported purchase should ae be honored until the bank received from Sankin 
$800,000.00. (J.A. 42 et seq.) tes 

Unable to induce Riggs National Bank to deliver the stock to him, 
on May 29, 1959, Sankin instituted this action in the District Court naming 
5410 Corporation, Benn, Garfield and five others as pecenenten His compzaine: 
alleged a conspiracy between all defendants to deprive Sankin of the right 
of first purchase allegedly conferred upon him by the May 1, 1958 agreement, 
and it renueted the Court to vest the 5410 Corporation stock in him. The 
District Court found that the May 1, 1958 agreements were valid and enforcible, 


and that a fraudulent conspiracy had been in existence between Benn and the 


Garfields to deprive Sankin of his rights. The Court ordered that Sankin be 


permitted to purchase 2/3 of the stock of Garfield and Sankin, Inc., and ites | 
Sankin, Inc., for their fair value as of May 26, 1959, and Penthersenreted 
Sankin punitive damages in the amount of $30,000.00 against Benn and the 
Garfields. The fair value of the stocks was determined by a Special Master, 


after extensive hearings, to be $376,479.00. 
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1. The District Court should have held that the restrictions on 
the transferability of the stocks herein were invalid because these restric- 


tions violated the Uniform Stock Transfer Act (Title 28, Secs. 2901, et seq., 


: 
2. The District Court should have held that the restrictions on 


ie 
the transferability of the stocks involved herein were invalid because such 3, - 


: | 
restrictions were not marked on the stock certificates or set forth in the 


-D. C. Code, 1961 Ed.). 


Articles of Incorporation as is required by the Uniform Stock Transfer Act 
(Title 28, Secs. 2901, et seq., D. C. Code, 1961 Ed.). : 

3. The District Court should have granted appellant's motion for 
new trial. : A ; 

4. The District Court erred in failing to give pene Benn 


greater latitude on numerous procedural and evidentiary questions/ in view of 


i 
his pro se appearance in the District Court, taking into account especially 


that he was the only defendant who could and would challenge Sankin's claims. 


= falc 


The District Court has concluded that the May 1, 1958 agreements 
between Garfield and Sankin were valid and enforcible to impose restrictions 
on the alienation of the Garfield and Sankin, Inc., and Julius Sankin, Inc., 
stock even though the restrictions were not inscribed on the stock certifi- 
cates. Appellants contend that this conclusion is an erroneous interpreta- 
tion of Section 15 of the Uniform Stock Transfer Act (Title 28, Secs. 2901, 3. 
et seq., D.C. Code, 1961 Ed.), since the better reasoned interpretations 
of Section 15 make it clear that a restriction on alienation of stock is 
invalid as against third parties with or without notice of the restriction 
se the restriction is properly inscribed on the stock certificate. Thus, 
Sankin had no rights enforcible against Benn or any other party by the May 1, 
1958 agreements, and the stock passed from Garfield to Benn free and clear 
of all claims of Sankin. 

Appellants nee argue that even assuming arguendo the validity 
of the May 1, 1958 agreements, the District Court's fact-findings are based 
on a distorted view of events since they depend entirely on evidence seriously 
called into question bythe motion for new trial, erroneously denied by the 
District Court. For example, the motion placed before the District Court 
evidence which seriously undermined the credibility of Janet Garfield, on 
-whose testimony alone, the Court's fact-findings are almost entirely based. 
Moreover, central to the District Court's decision is a finding that the 


International Timber Stock is worthless, Persuasive evidence, not developed 


at trial, but likewise attached to the motion for new trial, clearly casts 
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doubt on this fact-finding in regard to International Timber. 

Finally, appellants argue that the one party suitably situated to 
defend this case was Benn, who appeared pro se and unsuccessfully attempted 
to introduce into evidence much testimony and numerous documents. - This 
testimony and documentary mee was vital to this case, even if technically 
inadmissible in the form offered by Benn, but if properly presented would 
have changed the entire course of this case. Most significant among such ~ 


items of evidence is the lengthy correspondence between Benn and other 


persons regarding the nature, extent, and value of the International Timber 


Company concessions in Surinam. The fact that the heaviest weight of the 
ra 


defense was carried by a pro se litigant has thus resulted in a distorted 
= | 


and incomplete record. 
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ARGUMENT 
I 
THE MAY 1, 195$ AGREEMENTS ARE UNENFORCIBLE AGAINST 
THIRD PARTIES WITH OR WITHOUT NOTICE OF THE RESTRIC- 
TIONS SET FORTH IN THEM. 


By their May 1, 1958 agreements in regard to the stock of Garfield 


and Sankin, Inc., and Julius Sankin, Inc., Garfield and Sankin sought to do 5 


~ - 


two things--first, to confer upon each other equal voting rights notwith- 


standing their disproportionate stockholdings, and, second, to grant each 
other a right-of first purchase or option so that neither party could sell 

his stock to an outsider without first offering it to the other or delaying his 
sale to an outsider to give the other 30 days in which to meet the outside 
offer. Of these two rights, the latter is the more vital since its validity 

is central to this case. 

Section 15 of the Uniform Stock Transfer Act, which on the relevant 
date in 1959, was in effect in the District of Columbia as Title 28, Section 
2915, of the District of Columbia Code, 1961 Edition, provides as follows: 

There shall be no lien in favor of a corporation 

upon the shares represented by a certificate issued by 

such corporation and there shall be no restriction upon 

the transfer of shares so represented by virtue of any 

bylaws of such corporation, or otherwise, unless the 

right of the corporation to such lien or the restric- 

tion is stated upon the certificate. 

From this language, it is quite clear that "there shall be no restriction 
upon the transfer of shares * * * unless * * * the restriction is stated upon 
the certificate." 


The record is unchallenged in this case to the effect that no such 


a Vr 


restriction was stated on the certificates here involved, even though Sankin 
and Garfield were counseled that this was advisable. The District Court 


holds that Sankin's rights were valid, reaching this result and avoiding the 
- | 

plain language of the statute by its finding that Benn had actual notice of 
| 

‘the restriction. The Court reasons that the statutory provision is |designed 


for the protection of the "innocent and unwary." Thus, where thereiis actual 


~ 


notice of a restriction, the statutory requirements need not be met, 


Since there are no District. of Columbia authorities on this ques- 
tion, the District Court hinges its view primarily on Doss v. Yingling, 95 
Ind. App. 494, 172 N.E. 801 (1930), and Baumohl v. Goldstein, 95 N. J. Eq. 597, 


124 A. 118 (1924). In those two cases, it was held that peices of a 


- 


corporation having knowledge of a private restrictive agreement would not be 
permitted to enjoy a transfer of the stock solely because there was; a failure 


to comply with the statutory requirements. Not only are these cases directly 
: | 6/ 
Conceed to numerous cases cited by appellants to ‘the District Court, but 


their impact on construction of Section 15 has been seriously Limited by 


numerous commentators. For example, the editors of ALR 2d in an annotation 


on this problem appearing at 29 ALR 2d 901 comment ing on both Doss jand Baumohl, 


state: 


* * * It is doubtful that these cases would be followed 
except under similar conditions. It seems certain, at 


—— en 


a > / Costello v. Farrell, 234 Minn. 453, 48 N.W. 2d 557 (1951), Hopwood Vv. 

"Topsham Telephone Co., 120.vt. 97, 132 A.2d 170 (1957), Sorrick v. The 
Consolidated Telephone Co., 340 Mich. 463, 65 N.W. 2d 713 (1954), Age Pub. 
Co.-v. Becker, 110 Colo. 319, 134 P.2d 205. (1943). 
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any rate, that it cannot be assumed from these cases that 

mere knowledge of the restriction will make it effective 

even though there is lack of compliance with Section 15 of 

the statute. . 

The ALR commentators proceed to point out that in three other 
sections of the Uniform Stock Transfer Act, the phrase "for value, in good 
‘faith, and without notice” is used, and, thus, they conclude its ommission 
from Section 15 was intentional and necessary, making it improper to inject 
a notice element in interpreting this section. 

It is arguable that appellants’ construction of the section would 
produce a harsh and inequitable result in some cases, but it is submitted 
that the overall policy of Section 15 reflects a greater public necessity 
than the mere protection of individual rights. This greater public necessity 
is expressed by the official commentators to Section 8-204 of the Uniform 
Commercial Code as follows: 

Securities) dealt in on financial markets are gener- 

ally assumed to be free of adverse claims (Section 8-301). 

That assumption should not be lightly negated. Therefore 

a strict rule es to notice of a restriction on transfer 

is here imposed. * * * 

The significance of this commentary is two-fold. First, it articulates the 
overriding necessity that securities must be assumed to be free of restric- 

¢ 
tions unless precise notice procedures are followed. Second, it-adverts to 
the fact that Section 15 of the Unifomn Stock Transfer Act has been rephrased 


in the Uniform Commercial Code by the additions of the words "except against 


a@ person with actual knowledge of it." The commentators go on to say that 


the addition of this language in the Uniform Commercial Code Section reflects 


ne: = 


an adoption by the draftsmen of the reasoning in cases such as Baumohl v. 


Goldstein, supra, and a rejection of contrary holdings, but it appears 

: : | 
uncontraverted that pridr to the Uniform Commercial Code, Baumohl v. Gold- 
stein and Doss v. Yingling represented the minority and, it is submitted, 


. incorrect view of Section 15. This conclusion is borne out by the following 


excerpt from Straits Transit, Inc. v. Union Terminal Piers, 370 Mich. 274, 121 


N.W. 2d 679 (1963), summarizing the state of the law before the Uniform Com=; 


mercial Code: , 9 

e I 

It is conceded that defendants had knowledge of the 

restriction and it is also clear that the restriction was 
not: endorsed on the stock certificate of plaintiff corpora- 
‘tion. The trial judge found the restrictions unenforcible, 
based upon the Sorrick case, cited above, and also upon 
the case of Costello v. Farrell, supra. We said in Sorrick, 
340 Mich. at p. 469, 65 N.W. 2d at p. 715: 


In the instant case those who organized the 
defendant corporations could have specifically 
stated the limitations they now seek to enforce 
in their articles of association which, when 
filed, would have been notice to the world of such 
restrictions. At the same time, they could have 
written limitations in the body of their stock 
certificate which again would have provided ample 
notice to all purchasers thereof. We are not un- 
mindful that plaintiff Sorrick already had such 
notice, but, nevertheless, we are of the opinion 

_that we should not write into the law a limitation 
on stock transfers contrary to the well accepted 
understanding of the method of creating such limi- 
tations, as is expressed by the legislature in 
the various provisions of the Uniform Stock Trans- 
fer Act and the Michigan General Corporation Act 
as hereinbefore quoted. 


Appellants submit that what the District Court has done here is 


precisely what the Michigan Court properly refused to do, that is, to write 
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into the law a limitation contrary to the well accepted understanding of 
the method of creating Limitations on the transfer of stock. 

The concept that aotiee Ge an immaterial element before the 
Uniform Commercial Code is an expression of a larger principle clearly 
enunciated in In re Consolidated Factors Corporation, 46 F.2d 561 (D.C. 
$.D.N.Y. 1931) where the’ general proposition in regard to restrictive covenants 
on personal property is stated as follows: 


As a general rule a restrictive covenant on a 

chattel or other personal property does not follow it into 

hands of third persons whether such persons have notice of 

the covenant or not. ; 

The Court then proceeds to discuss Lord Strathcona Steamship Company, Ltd. 
v. Dominion Coal Company, Ltd., 1926 App.Cas. 108, a Privy Council case, and 
says: 

That case is a rare exception to the usual rule that 

personal property is free of restrictive covenants even though 

notice of them is communicated to the purchaser of such property. 

Moving to the instant case, it is quite clear that the District Court 
should have held Sankin's rights of first refusal to be unenforcible for 
failure to comply with the Act. Benn and, subsequently, the intervenor de- 
fendants, as transferees, with or without noticc, acquired the stock free and 

: 
clear of any claims by Sankin. Thus, as of April 1959, the operation, own- 
‘ership, profits, and control of the 5410 apartment project should have inured 


to Benn and his transferees, subject always, to Sankin's rights, if any, 


against Garfield for breach of contract and, against Benn for fraud. This 


conclusion-is totally uhrelated’*to the fact-findings bearing on the issue of 


a fraudulent.conspiracy, which findings will be challenged ‘on the basis of 


facts developed in this brief. 


IL 


THE DISTRICT COURT ERRED IN DENYING DEFENDANT BENN'S 
MOTION FOR NEW TRIAL AND THIS DENIAL RENDERS ITS FACT- 
FINDINGS CLEARLY ERRONEOUS . 


“* 


After entry of the judgment herein, appellant Benn filed a timely 


‘motion for new trial and for other relief under Rule 59, F.R.C.P. his 


| 
motion was directed primarily towards showing that the findings of fact rendered 
: ; 4: 
by the District Court were clearly erroneous, since they were based on incom- 


plete and insufficient evidence. 
The first point raised in that motion, a point which is vital to 


this een is the matter of credibility, and, more specifically, the credi- 


bility of Janet Garfield. In its opinion, the District Court ma kes it abund- 


. 


antly clear that only three persons (Joseph Garfield, Janet Garfield and 
James T. Benn) had knowledge of the alleged conspiracy and, thus, only these 
perce were competent to testify to the events relating to the conspiracy. 
The District Court placed no credence whatever in Benn and elected to accept 
the facts as described by the Garfields. The District Court concedes that 

- Joseph Garfield is a self-confessed witness with an overwhelming stake in 
this litigation, but the Court concludes that it can believe the Garfields 


al]: 


because of the striking impact of Janet Garfield's testimony. 


—— 


a / In this connection, it is interesting to note that the District Court's 
view of the weight to be placed on Janet's testimony changed between the 
issuance of its oral opinion in 1967 and the final opinion before this 
Court. In-its oral opinion, the District Court placed absolute stress on 
Janet's credibility to the exclusion of all other witnesses, but in its final 
opinion, the Court retreated slightly from this opinion and stated; that it 
believes Joseph Garfield in any-event, but if there were any doubt, Mrs.. 


Cont'd 
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Attached to defendant Benn's motion for new trial was a signed but 
unsworn statement by Mrs. Garfield repudiating each item of her testimony in 
the trial of this meee She begins her statement with an-admission that her 
former testimony was false but given under coercion from her husband. * She 
_then proceeds to deny the entire substance of her former testimony. She denies 
an affair with Benn and asserts that a conspiracy was developed between Sankin 
and Garfield to terminate Garfield's dealings with Benn. She also intimates ‘that 
Garfield was given ample opportunity to fully acquaint himself with International 


Timber before accepting an exchange. In short, her statement reverses the entire 


tenor of her former testimony. It was conceded in the motion that this repudi- 


ating statement had been obtained by Benn, and all the circumstances surrounding 
its drafting and execution were fully recited in the motion. Most signifi- 
cantly, Mrs. Garfield's commitment to execute the statement and her confirma- 
tion of its substance was made before two attorneys in Miami, Florida, one of 
whom, William B. Rowan, had often represented Benn, and the other, Louis Vernell, 
represented Mrs. Garfield in her divorce from Mr. Garfield, and the affidavits 
of these two attorneys were submitted with the motion. Moreover, the authenti- 


city of her signature was supported by the affidavit of a well known handwriting 


ra 


expert. 


Benn's motion for new trial also put’ before the Court other inde- 
pendent evidence relating to Janet Garfield's credibility. Attached to- the 


motion was the deposition of Frederick Silver, an attorney in New York City 


Garfield's testimony would finally resolve the question. Without unduly 
stressing the fact that’ the Court's recollection of the demeanor of witnesses 
would have been more reliable in its earlier opinion which was rendered 
immediately efter trial, even at this juncture the credibility of Janet 
Garfield is central to this case. : 
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who testified that on the night of May 13, 1959, he received an unsolicited 


| 
telephone call from Janet Garfield who stated that at that time she, was 
; | 
holding $60,000.00 of Benn's money which she intended to retain until Benn 


2 | 
would put things right between himself and her husband. She further begged 


Silver to intercede with Benn to reverse the transaction: The dates are 
| 
clear in the deposition and are directly contrary to Janet Garfield's testi- 


mony in this case that she returned all of the stolen $120,000.00 to Benn~ * 
| 


’ ! 
in the afternoon of May 9th. It is uncontraverted that Benn departed Miami 
in the evening of May 9th and had no further contact with either of the Gar- 


fields until the trial of this action. Notwithstanding the sworn testimony 
8 / 
—* | 
of Mr. Silver, an independent party not a witness to this case, the 
: 


District Court refused to grant the motion for new trial. It should also be 
noted that Silver's cect ines exactly corresponds with Benn's proffer con- 
cerning it as described by the District Court at page 84 of the’ Opinion. 

In his motion, Benn did not urge the District Court to reverse itself but 
merely asked that further testimony, if necessary by deposition, be obtained 
from Janet Garfield cOncEarte nese discrepancies. This, the District 
Court denied, with the result that its entire fact-finding-on the conspiracy 
aspect of this case is based on testimony, the veracity of which has been 


2 | 
considerably called into question. me 
| 
| 


Benn's motion for new trial also presented important evidence 


8 /- The deposition in question was taken pursuant to an order of the Tax 
Court, since.the loss of the $60,000.00 not returned was claimed as a 
theft loss on Benn's 1959 income tax return but disallowed by the Commissioner. 

y | 
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bearing on the issue of the value of the International Timber stock. Vital 

to the District Court’s opinion is its finding that no property of value 

passed between Benn and Garfield when Benn purchased the steck of Garfield and 
Sankin, Inc., and Julius Sankin, Inc. This conclusion the District Court 
‘supports by its finding that the International Timber stock was worth at 

most $10,000.00. Contained in Benn's motion for new trial were excerpts from 
the testimony of one Joe Harris in United States v. Charles Darwin Brown and 3M. 
Thomas Kent, a criminal case tried before Judge Keech of this District Court, 


in 1965 and recently before this Court on appeal, but as yet not officially 


reported. ‘According to Harris's testimony, the value of these concessions, 


which were identified in the testimony as being the concessions which Benn 

had owned (Tr. EA over $2,000,000.00 (Tr. 1330-1334). An 

annual profit of $175,000.00 from operating the concession Harris considered 
low (Tr. 1222-1224). Once again, Benn did not argue that the District Court 
should entirely reverse its former position solely on the basis of his motion 
but rather urged that the record should be reopened and further testimony 

taken in light of the matcrial attached to his motion for new trial. Appel- 
lants submit that denial of the motion was error as a result of which the 
District Court's vital fact-finding in regard to the International Timber stock 


is rendered clearly erroneous. 


All of the above outlined points together with the persuasive 


9 /- References are to the Transcript in United States v. Charles Darwin 
Brown and -M, Thomas Kent. 
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supporting documents, were submitted. to the District Court in Benn's motion 


for new trial. As indicated above, his demands were modest; he did not seek 


or expect the Court to reverse itself solely on the basis of this evidence, 


but it was argued and appellants here submit that these papers cast sufficient 


boner 
doubt on the credibility of witnesses and the other bases of the Court's 
| 


findings to make them clearly erroneous. It is true that the casejwas at 
| 


that time eight years old and that all concerned felt that it should be ~.- 
disposed of but nonetheless, more effective and legs time-consuming results 
might have been achieved if the record had been reopened for the purposes 


specified in the motion. 


IIL 


THE DISTRICT COURT ERRED IN FAILING TO GIVE BENN GREATER | 
LEEWAY ON PROCEDURAL AND EVIDENTIARY QUESTIONS IN VIEW 

OF HIS PRO SE APPEARANCE. ' 

This case consumed 41 days of trial before the District judge; 


during all of which appellant Benn appeared pro se. As indicated above, he 
ETS 


was one of the only persons who could attest to the facts relating to the 

conspiracy and was the only person who could defend the position of all the 

defendants and intervenors against the claims of Sankin as supported by 

the judicial admissions of Garfield. Throughout the proceedings, Benn failed 
- to create a proper record, not from lack of evidence, but because of his 

unfamiliarity with rules of evidence and procedure. 


On the vital point of the value of the International Timber stock, 


Benn- attempted to introduce over 100 documents consisting mostly of 


= 97S0< 


correspondence, which would show that the timber Rontesetons existed in 
Surinam with the sanction of the government, that these concessions consisted 
of vast quantities “of mérchantable timber and that they belonged to corpora- 
tions, including International Timber, controlled by Benn. For example, 

on the 38th day of trial, Benn offered 107 documents to be marked for identi- 
DP eteae cont (tr. 5305-5321.) Of these, only 16 were admitted in evidence. 
(Tr. 5314, 5316, 5317, 5328, 5331, 5347, 5349, 5352, 5354, 5361.) Exhibits +. 
eaipeced 20 through 57 were entirely excluded, though they consisted of such 
items as correspondence between Benn and Semecraeaies of the Surinamese 
goverment regarding the timber concessions and agreements between Benn and 
the same Joe Harris whose testimony in United States v. Charles Darwin Brown 
and M. Thomas Kent has’ been outlined, supra. Most of these documents were 
excluded primarily because the author or some other competent person did not 
appear to identify the letter or paper in question. Yet, these papers could 
have changed the entire course of this litigation by showing that Benn gave up 
valuable property in exchange for the Garfield interests. 


Appellants do! not contend that the pro se appearance, taken alone, 


would constitute a basis for reversing or remanding this case. They do argue, 


however, that taken in conjunction with all the other weaknesses in the record 
raised hereinabove, there is ample justification for this Court to vacate the 
judgment and to order a new trial, with all parties fully and fairly repre- 
sented. 

Lengthy though this brief is, appellants have attempted to limit 


themselves to controlling issues. They have not raised points such as whether 


ays 


Garfield, as one of the alleged conspirators, can be heard to testify against 
his alleged co-conspirator after termination of the. conspiracy. There are 
many cases that say that he cannot. Nor is the matter raised of the effect 
of Sankin's offer to buy only 16 2/3% of the stock of the corporations, a 
clear departure from the terms of his option privileges. These pofats are 


only two of numerous others which would undermine the conclusiveness of the 


District Court's opinion, but appellants believe that the points elaborated in 


this brief are sufficient to justify reversing and remanding this case. 


_ 25 - 
- CONCLUSION 


For the foregoing reasons, the judgment of the District Court 


these colsolidated appeals should be vacated and the cases remanded. 


Respectfully submitted 


John Glandon Davies 
Attorney for Appellant Benn 


Bernard S. Cohen 
Attorney for Appellant 5410 Connecticut 
Avenue Corporation 


Joseph Pardo 
Pro Se 
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STATEMENT OF ISSUES PRESENTED . 


COUNTER-STATEMENT OF THE CASE 


ARGUMENT: 


I. Joseph A. Garfield is not a proper party appellee 


Il. The Findings and Judgment of the Trial Court 
are Amply Supported by Substantial Evidence . 


Ill. —_ Benn’s Motion for New Trial was Properly 
Denied . ws 5 56 2 ¢ 


Benn’s Election to Proceed pro se is Not 
Grounds for New Trial . 


Conclusion . 
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BRIEF OF APPELLEE JOSEPH GARFIELD IN NO. 21957 


COUNTER-STATEMENT OF ISSUES PRESENTED 


1. Is the appellee Joseph A. Garfield a proper party defendant in this 


appeal Number 21,597, which is an appeal from the judgment entered in Civil 
| 


Action No. 4002-60 in the United States District Court for the District of 
Columbia, when in fact said appellee Joseph A. Garfield was not a party 


either plaintiff or defendant in the aforesaid civil action in the court below? 


2. Are the findings of fact and the judgment of the trial court sup- 
ported by substantial evidence? 


3. Is evidence known to the appellant Benn for nine years “newly dis- 


covered” so as to support a motion for new trial? 


4. Is the unsworn'statement of a party partially attacking her credibi- 


lity “newly discovered evidence” so as to support a motion for a new trial? 


5. Did the District Court err in failing to give appellant Benn as a par- 
ty plaintiff greater latitude on numerous procedural and evidentially ques- 


tions in view of his pro 


2) OE pgs ne preccaiealy bee befits Cow? 


COUNTER-STATEMENT OF THE CASE 


This appeal by James T. Benn is from the adverse judgment of the 
United States District Court for the District of Columbia sitting without a 
jury in Civil Action 4002-60. Said civil action was brought by appellant 
Benn as the sole plaintiff against Janet Garfield as the sole defendant and 
alleged the theft by Janet Garfield of $120,000 in cash from appellant Benn 
and the return of only $60,000 thereof. Judgment was demanded against 
Janet Garfield in the sum of $60,000 (Annexed hereto as Appendix A). 
Appellant Benn prior to the filing of said civil action had, on November 18, 
1960, in civil action 1493-59, filed a cross-claim against appellee Joseph A. 
Garfield averring that the said Joseph A. Garfield had stolen $120,000 in 
cash from Benn’s briefcase and had only returned $60,000 thereof and de- 
manded judgment against the said Joseph A. Garfield in the sum of $60,000 
(Vol 1 J.A. 143-145). Upon motion of appellant Benn, the aforesaid cross- 
claim against Joseph A. Garfield and civil action 4002-60 against Janet Gar- 
field were consolidated for trial (Vol 1 J.A. 146). 


3 


At the trial of the consolidated civil actions (1493-59 and 4002-60), 
the trial court tried separately the aforesaid cross-claim by Benn against 
Joseph A. Garfield and the consolidated civil action against Janet Garfield 
after all other issues had been tried and disposed of and after counsel for 
all other parties had been relieved of the necessity of remaining in the court- 
room. At the opening of the trial on the said cross-claim and consolidated 
civil action, counsel for Joseph A. Garfield offered to stipulate with | appel- 
lant Benn that all testimony theretofore taken in the lengthy trial be admit- 
ted for the purposes of the trial of the cross-claim and consolidated civil 
action. This stipulation was rejected by appellant Benn and the Court there- 
upon proceeded to take the testimony as offered. 


| 

The said consolidated trial by Benn consumed four full days of trial 
*(Tr. 5391 - 5696) during which time Benn testified at length in his own 
behalf; called Joseph Garfield and Janet Garfield as adverse witnesses, intro- 
duced in evidence portions of the depositions of Downey, Link, Whiting, 
Nicholson, Janet Garfield and Joseph Garfield, and called Joseph Garfield 
and Julius Sankin as rebuttal witnesses. Throughout this entire four-day 
trial the court most patiently dealt with Benn’s difficulties in presenting his 


case and assisted him in this regard on numerous occasions. | 
| 
The findings of the trial court, all amply supported by the testimony, 


are as follows: [*] 


“It was on May 6, 1959 that Garfield learned for the first time (from 
his uncle, Herman Mankes) that Benn had on April 24 withdrawn $24,000 
from Garfield and Sankin, Inc. as a payment on account of Garfield’s 


| 
* Citations to the trial transcript. | 
(*] The findings are quoted directly from the 100 page written opinion of the court 
with citations to the record inserted by counsel. 
| 
| 


advances. (Tr. 5518-5521.) Garfield told his wife, Janet, of that withdraw- 
al and she communicated with Benn who was in Washington and asked him 
to come to Coral Gables, Florida. (Tr. 5404.) At that time she and Benn 
were still intending to be married, but before that event she wanted Benn 
to return to her husband all that Benn had taken from him, including the 
$24,000.00 and Garfield’s files and cancelled checks which had been given 
to Benn and which the latter had never returned although he had on sever- 
al occasions promised Garfield he would do so. (Tr- 5407, 5399, 5404, 
5406, 5407, 5536.) 


“Benn arrived at the Garfield’s Coral Gables home on May 8 and he re- 
mained there until May 9. While there he denied receiving the $24,000.00 
from Garfield and Sankin, Inc. (Tr. 5407, 5408.) During this period of 
time there was much acrimonious discussion and among other things Gar- 
field learned for the first time of the relationship between Benn and Janet 
Garfield. (Tr. 5519.) While Benn was at the Garfield home, Janet Garfield 
took his large briefcase to her brother’s home. (Tr. 5398, 5399, 5400.) She 
noted, but did not take, a certificate for 2000 shares of bearer stock of In- 
ternational Timber Company. (Tr. 5429.) There were also in the briefcase 
two Manila sealed envelopes the corner of one which she tore and noted 
that it contained currency. (Tr. 5416.) On May 9 she returned to Benn 
the two sealed envelopes as well as the briefcase and all of its contents ex- 
cept the material which belonged to Garfield. (Tr. 5450, 5464, 5462, 5540, 
5541.) Benn gave her a receipt for the money returned which he claimed 
amounted to $120,000.00. On the same day and before the retum to him 
of his property, Benn gave Garfield another certificate for 100 shares of 
5410 stock. (Benn Exhibit 122, Tr. 5460.) 


“VI Benn’s Cross Claim against Joseph Garfield, 
(Civil Action 1493-59) 
- Benn’s Complaint Against Janet Garfield, 
(Civil Action 4002-60) 


“In his answer to Sankin’s complaint in Civil Action 1493-59, Benn as- 
serted a cross-claim against Joseph Garfield through which he seeks to reco- 
ver $60,000.00 which he alleges was stolen from him by Garfield. (Vol 1 
J.A. 143-145.) 


“By his complaint filed in Civil Action 4002-60, Benn asserts a claim 
against Janet Garfield for $60,000.00 which he alleges she stole from} him. 
(Annexed hereto as Appendix A.) | 
| 


“On motion of Benn the cross-claim and complaint were consolidated 
for trial. (Vol 1 J.A. 146.) | 

“I have heretofore found as a fact that Benn had had returned to him 
by Janet Garfield the entire sum of money which was in his briefcase that 
she took on May 8, 1959. The credible evidence on which that finding is 
based shows that on May 5 or May 6, 1959, Herman Mankes, while in Mia- 
mi, informed Garfield that Benn had taken $24,000.00 from the Garfield 
apartment enterprise. (Tr. 5518-5521.) On May 7, Garfield called Benn, 
who was then in Washington, and charged him with taking the money. (Tr. 
5518.) Benn denied the theft. (Tr. 5518.) Garfield also told his wife of 
what Mankes had advised him. Janet Garfield then called Benn and asked 
him to come to Florida. (Tr. 5404.) 


“On May 8, Benn arrived by plane about 2 P.M. Janet Garfield’ met 
Benn at the airport and the two of them drove in separate cars to Garfield’s 
home in Coral Gables, both arriving at the same time. (Tr. 5412.) At the 
Garfield home, Benn was again charged with the theft which he denidd. 

(Tr. 5520.) Benn, when asked by Garfield if he had brought with ih Gar- 
field’s cancelled checks, which, according to Garfield, evidenced his advances 
to the apartment enterprise, stated that they were in Washington. (Tr. $427, 
5428.) It was during this conversation that Benn and Janet Garfield revealed 


the affair in which they had been involved. (Tr. 5519.) 


“About 4 P.M. on'May 8, Janet Garfield took Benn’s briefcase, which 
she believed contained Garfield’s checks and files, and drove to her brother’s 
home. (Tr. 5398-5401.} While there, she was advised in a telephone con- 
versation with Garfield, that Benn claimed there was $200,000.00 in currency 
in the briefcase. (Tr. 5415-5421.) In disbelief, Janet Garfield looked into 
the briefcase and found two Manila envelopes sealed with scotch tape. She 


tore the corner of one envelope and noted that it contained currency. (Tr. 


5416.) She did not look into the other envelope but assumed it also con- 


tained currency in viewi of Benn’s statement to her husband. (Tr. 5416.) 
She at no time ever removed the currency; in fact she never opened either 
envelope. (Tr. 5416.) ‘She at no time counted the money and never knew 
the total amount. (Tr..5416.) (Benn later asserted the money totalled 
$120,000.00, $60,000.00 in each envelope.) Janet Garfield, after secreting 
the briefcase and its contents in her brother’s home, returned to her own 
home about 11 P.M. (Tr. 5416.) Between that hour and 4 A.M. on May 
9, Benn and the two Garfields entered into extended discussion concerning 
the return of Benn’s briefcase to him and the return to Garfield by Benn of 
Garfield’s papers as well as the $24,000. The Garfields also demanded that 
Benn rescind the fraudulent transaction in which he and Garfield had been 
engaged. (Tr. 5427-5429.) 


“Later in the morning of May 9 the three continued the discussion of 
the evening before. (Tr. 5430, 5431.) About 2 P.M. Benn called the Coral 
Gables police and charged the Garfields with robbing him. (Tr. 5436.) The 
police, after investigating the matter, took no action, leaving it instead to 
the parties to work out. The police, however, were forcibly removing Benn 
from the Garfield home until Janet Garfield prevailed upon them to let Benn 
retum. (Tr. 5437-5439.) 


“Following the departure of the police and further discussions, Benn 
offered to give Garfield a certificate for 100 shares of 5410 stock in order 


that Garfield might possess evidence of ownership of the corporation. Benn 
and Garfield went to a public stenographer at the Columbus Hotel and Janet 
Garfield drove to her brother’s home where she picked up the briefcase. 

(Tr. 5440-5442.) She then took it to her own home and took out of it 
Garfield’s papers and checks and one Manila envelope. (Tr. 5442.) After 
depositing that material in the attic of her home she drove to the Colum- 
bus Hotel to meet her husband and Benn. (Tr. 5442.) She took with her 
Benn’s briefcase and the remaining contents; that is the second Manila enve- 
lope and the papers which did not belong to Garfield. When Janet Garfield 
arrived at the hotel Benn had, or was in the process of endorsing a restrict- 
ed certificate for 100 shares of 5410’s stock to Garfield and having Garfield 
sign a letter to Riggs Bank. (Tr. 5443, 5448.) When Janet Garfield, saw the 
letter she took it from Benn and tore it up so that it could not be mailed 
as she considered it a further instrument of Benn’s fraud. (Tr. 5444,5446, 
5447.) At the hotel, she gave Benn his briefcase and contents, including the 
one taped envelope. (Tr. 5443.) 


“Benn and the two Garfields then returned to the Garfield home where 
Benn made out a receipt to Janet Garfield for the returned briefcase, and its 
contents, including $120,000.00. At that time, Janet Garfield returned the 
second taped envelope. Thus Benn had returned to him by Janet Garfield 
the money for which he sues here; money which Garfield at no time had. 
(Tr. 5455, 5432, 5541, 5645.) 


“T reach this conclusion and make these findings on the credible evi- 
dence. I find Benn’s testimony unworthy of being credited. : 

“Benn testified that he was asked to travel to Florida on May 8, 1959 
by Janet Garfield to help her and her husband who were being harrassed by 
Mankes; (Tr. 5664-5665-5667) that when he arrived he was told that Mankes 
had advised Garfield that unless Benn signed the minutes of the annual meet- 


ing of Garfield and Sankin, Inc. and Julius Sankin, Inc. and the Federal cor- 


poration income tax returns for the year ending February 28, 1959, Mankes 
would work economic’ damage on his nephew Garfield. According to Benn 
he was unwilling to sign those documents without verification of large ex- 
penditures of corporate funds. And since he would not sign as an officer 
of the Garfield apartment corporation, Benn contends his briefcase and con- 
tents were stolen from him. He admits that after he endorsed the May 9, 
1959 restricted stock certificate for 100 shares of 5410 stock to Garfield, 
one envelope containing $60,000.00 was returned to him. However, he 
claims that he has never had returned to him the remaining $60,000.00 be- 
cause of his continuous refusal to sign the minutes and tax retums. The re- 
ceipt, which he acknowledges making to Janet Garfield, he claims was the 
result of his being coerced by the Garfields. 


“The evidence of record shows Benn’s contention to be incredible. 
Sankin testified that not only was Benn not asked to sign the corporations’ 
minutes of the meetings of stockholders but that there were in fact no an- 


nual meetings held at! any time from the organization date of the two cor- 
porations in May, 1958 to the date Sankin testified in this case. (Tr. 5952, 
5956.) The by-laws of Garfield and Sankin, Inc. and Julius Sankin, Inc. 
provide that “{a}nnual meetings of shareholders, commencing with the year 
1959, shall be held on the second Tuesday of April, if not a legal holiday, 
and if a legal holiday, then on the next secular day following * * *” In 


the case of each corporation the minutes of an April 30, 1959 meeting of 
the board of directors show that the annual meeting of stockholders was set 
for June 19, 1959. This was done, according to Sankin, in order that such 
meetings would be held after his first purchase rights had expired. (Tr. 59- 
57.) The April 30, 1959 minutes show that Benn was present at the board 
meeting of each corporation and that he signed those minutes. 


“Sankin also testified that Saunders, Benn’s tax counsel as well as secre- 
tary-counsel for 5410, stated on or about May 7, 1959, that Benn would not 


sign the income tax returns for the corporate years ending February 28, 1959 


because Benn knew nothing of the corporations’ operations for that period. 
Being so advised the accountant for Garfield and Sankin, Inc. and Julius 
Sankin, Inc. obtained an extension of time for filing the returns. (Tr. 5969- 
5970.) Thus on May 8 and May 9, 1959, when Benn was in Florida, there 
| 


was no problem with respect to those returns. : 


“Joseph Garfield never having had any of Benn’s claimed $120, 000 (Tr. 
5544, 5545, 5915, 5917, 5400, 5779, 5780, 5432, 5433) and Janet Garfield 
having returned it to Benn (Benn Exhibit 122), the cross-claim against Gar- 
field and complaint against Janet Garfield will be dismissed.” | 

From the time he was served with process Benn was represented by 
able counsel, David Bastian, Esquire, a member of the bar of this court. 
When he withdrew shortly before the trial, Benn was represented by Joseph 
Lyman, Esquire, experienced trial counsel and also a member of the bar of 
this court. Benn only proceeded prose after a full warning by the trial 
court and following the assurance of the court that Mr. Lyman would only 
be permitted to withdraw if Benn consented. Thereupon Benn gave his con- 
sent and proceeded pro se. (Vol 1 J.A. 258, 259.) | 


10 


ARGUMENT* 
I 


Joseph A. Garfield is Not a Proper 
Party Appellee 


The mere statement of the facts shows conclusively that Joseph A- 


Garfield is not a proper party to this appeal. He was a cross defendant on 


a cross-claim filed by appellant Benn in Civil Action 1493-59 in the court 
below. (Vol 1 J.A. 143-145.) He was not a party to Civil Action 4002- 
60, an independent action brought by appellant Benn against Janet Garfield. 
(Annexed hereto as Appendix A.) This appeal (Number 21957) is an ap- 
peal by Benn from the adverse judgment entered by the trial court in Civil 
Action 4002-60. (Vol 1 J.A. 140B) Since Joseph A. Garfield was not a 
party in Civil Action ‘4002-60 it would appear to be self-evident that he is 
not a party to this appeal and that the appeal as to him should be summa- 


rily dismissed. Logic and common sense dictate no alternative. 


In conclusion, it'is submitted that this court does not have jurisdiction 
over Joseph A. Garfield. 


Il 


The Findings and Judgment of the 
Trial Court are Amply Supported 
by Substantial Evidence 
The findings and hence the judgment of the trial court in Civil Action 
1493-59 on Benn’s cross-claim against Joseph A. Garfield are amply sup- 
ported by the evidence as is fully shown by the citations to the transcript 


* In view of the brevity of the argument, it is believed that any summary of argu- 
ment would be wholly redundant and would serve no useful purpose. Hence the summary 
has been omitted. 


1] 


inserted in the court’s written findings as set forth herein as part of the 
counter-statement of the case by Joseph A. Garfield. The trial court had 
the benefit of observing the conduct and demeanor of the live witnesses and 
found that “Benn’s testimony [was] unworthy of being credited.” Benn’s 
testimony was the sole evidence in support of his claim for $60,000 and 
his testimony was sharply contradicted by the testimony of Joseph A. Gar- 
field, Janet Garfield, Julius Sankin and the written exhibits introduced as 
evidence. Where the findings and judgment of the trial court are fully sup- 
ported by the evidence, and appellant Benn does not appear to seriously 
question this fact, such findings and judgment should not be reversed on ap- 
peal. 


Il 


Benn’s Motion for New Trial 
Was Properly Denied 
Benn filed a motion for new trial based upon “newly discovered evi- 
dence” pursuant to Rule 59 of the Federal Rules of Civil Procedure. This 
so-called newly discovered evidence consisted of (a) the deposition of Fre- 
derick Silver, and (b) the unsworn statement of Janet Garfield. 


As to the deposition of Frederick Silver, which was taken in another 
proceeding, this testimony shows that he was Benn’s attorney in 1959 and 
as his attorney informed Benn of a conversation he had had with Janet Gar- 
field. Thereafter, Silver prepared at Benn’s request and gave to Benn on 
June 5, 1959 an affidavit with regard to the purported conversation. Thus, 
it is eminently clear that Benn was fully aware of Silver’s testimony as ear- 
ly as June 5, 1959. The motion for new trial was filed on January 29, 


1968, almost nine years later and any claim that Silver’s testimony |is newly 
discovered is a blatant affront to the court. 


The statement of Janet Garfield was prepared by Benn who obtained 
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Janet Garfield’s signature at a time when she was ill and under great emo- 
tional stress. She steadfastly refused to swear to such statement despite 
Benn’s best efforts to obtain a jurat. It is at best an attack on Janet Gar- 
field’s credibility and does not in any material way factually alter the evi- 
dence with regard to Benn’s $60,000 claim against Joseph A. Garfield. 


It is of importance to note that Silver’s deposition and Janet Garfield’s 
unsworn statement are in direct conflict with regard to one of the vital ele- 
ments in the case, namely, the relationship between Janet Garfield and Benn. 


The standard set by the courts for the granting of a motion for new 
trial on the grounds of newly discovered evidence is enunciated clearly in 
Marshall’s U.S. Auto Supply v. Cashman (CCA 10th, 1940), 111 F. 2d 140: 


“A motion for new trial on the ground of newly dis- 
covered evidence must show that the evidence was discovered 
since the trial; must show facts from which the court may 
infer reasonable diligence on the part of the movant; must 
show that the evidence is not merely cumulative or impeach- 
ing; must show that it is material; and must show that it is 
of such character that on a new trial such evidence will proba- 
bly produce a different result.” 


Not one of the criteria set forth above was met by Benn’s motion for new 
trial and said motion was properly denied by the trial court. 


IV 


Benn’s Election to Proceed pro se is Not 
Grounds for a New Trial 


The trial court with the proverbial patience of Job time and again 


aided, assisted and instructed Benn in the presentation of his case as a party 
plaintiff seeking a $60,000 judgment against Joseph A. Garfield. On numer- 
ous occasions the Court reviewed for Benn the evidentiary record to date. 
(Tr. 5434, 5435, 5446, 5458, 5573, 5640-5643, 5958-5959, 5960-5961, 5966- 


5968, 5984.) 


The court reframed questions improperly put by Benn and on, occasions 
propounded a whole series of questions on his behalf. (Tr. 5463, 5480, 54 
84, 5485, 5487, 5534, 5536, 5547, 5548 & 5985.) The court assisted Benn 
on numerous occasions in his examination of witnesses. (Tr. 5417, 5418, 
5431, 5463, 5480, 5484, 5487, 5547, 5552, 5559, 5562, 5564, and 5573A.) 
The court further instructed Benn in detail on various procedural matters 
throughout the course of the four-day trial. (Tr. 5494, 5531, 5561, 5567, 
5701 and 5710.) The court to assist Benn in the presentation of his case 
sought and obtained for him a stipulation from defendants’ counsel greatly 
facilitating his proof (Tr. 5523). All of the above assistance to Benn is in 
addition to innumerable instructions given to him by the trial court in two 
months of trial preceding this action. 


Benn, as plaintiff in the court below seeking a judgment of $60,000 
and electing to proceed pro se after appropriate warning by the court and 
having been the recipient of utmost courtesy and assistance from the trial 
court, cannot now use his pro se appearance as a ground for reversal on ap- 
peal. 


Vv 
CONCLUSION 


Appellant Benn has wholly failed to state any just ground for reversal 
or for remand for a new trial and has not designated as part of an appen- 
dix any testimony or exhibits illustrative of any errors in the trial. Under 
these circumstances, appellee Joseph A. Garfield has refrained from |designa- 


ting large portions of the transcript for printing in the joint appendix and 


all citations are to the trial transcript pages. 


Not only has Benn failed to cite any error in the trial proceedings but 
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it is again submitted that this court lacks jurisdiction over appellee Joseph 
A. Garfield and that the appeal should be summarily dismissed. 


Respectfully submitted, 


Benj. W. Dulany 

822 Southern Building 

Washington, D.C. 20005 
Attorney for Appellee 
Joseph A, Garfield in 
Appeal No. 21957 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 


APPENDIX A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES T. BENN 
7820 Southwest 112th Street 
Miami, Florida, 


Plaintiff, 


Vv. 


Civil Action | 
| 
| 


No. 4002-60 | 


Filed December 6, 1960 


JANET GARFIELD 
6510 Grenada Boulevard 
Coral Gables, Florida, 

SERVE AT: Statler Hotel, Rm. 622, 
16th and “K” Streets, N.W. 
Washington, D.C., 


a a ae ee ee ee ee ee ee 


Defendant. 


COMPLAINT OF JAMES T. BENN 
(Money Due) 


| 
| 
| 
| 
The plaintiff, James T. Benn, respectfully shows unto this Court as fol- 


lows: 


1. The Court has jurisdiction of this cause, the amount in controversy 
herein being in excess of $3,000.00, exclusive of costs and interest. 


2. The plaintiff, James T. Benn, is a citizen of the United States and a 
resident of the State of Florida; the defendant, Janet Garfield, is a citizen of 


the United States and a resident of the State of Florida. | 
| 


3. Plaintiff sues defendant for that on or about May 8, 1959, while as 
an invited guest in the home of the defendant Janet Garfield and her husband, 
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one Joseph A. Garfield, located in Coral Gables, Florida, a brief case belong- 
ing to this plaintiff and containing, inter alia, $120,000.00 in cash, was stolen 
from the plaintiff by the said defendant Janet Garfield and her said husband. 


4. That on or about May 9, 1959, the said defendant Janet Garfield 
and her said husband returned to this plaintiff the sum of $60,000.00. 


5. Although requested to do so by the plaintiff, the said defendant Janet 
Garfield and her said ‘husband have failed and refused to return to this plain- 
tiff the balance of the monies taken from him as hereinbefore set forth, and 
there is now due this plaintiff from the said defendant Janet Garfield the sum 
of $60,000.00. 


WHEREFORE, the plaintiff James T. Benn demands judgment against the 
defendant Janet Garfield in the sum of $60,000.00, with interest from May 8, 
1959, and the costs of this action. 


/s/ James T. Benn 


MUNTER, ADAMS, THOMSON & BASTIAN 


By: /s/ Davis C. Bastian 
866 National Press Building 
Washington 4, D. C. 
NAtional 8-0055 
Attorney for Plaintiff 
James T. Benn. 


DISTRICT OF COLUMBIA, ss: 


James T. Benn, being first duly sworn, on oath deposes and says: I have 
read the foregoing complaint subscribed by me and know the contents thereof; 
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the matters and things set forth therein are true as I verily believe; the de- 
fendant Janet Garfield is justly indebted to me in the sum of $60,000.00, 


as set forth hereinabove. 


/s/ James T. Benn 


Subscribed and sworn to before me this 6th day of December, 1960. 


/s/ Marjorie Young 
Notary Public, D. C. 


My Commission Expires Feb. 14, 1963. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21956, 22037, and 22038 


. JAMES T. BENN 

5410 CONNECTICUT AVENUE CORPORATION 
JOSEPH PARDO 

Appellants 

Ve : 


JULIUS SANKIN 
Appellee 


BRIEF OF APPELLEE SAN KIN 


COUNTERSTATEMENT OF ISSUES 


1. Does Section 15 of the Uniform Stock Transfer 
Act (D.C. Code Title 28-1915), requiring stock transfer restrictions 
to appear on the share certificates, apply to private shareholder 


agreements at all? 


2. “If Section 15 of the Uniform Stock -Transfer Act 


applies to restrictions upon stock transfers appearing in share- 
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holder agreements, does that Section cee the agreement at bar, 
granting first purchase cISDES, invalid as to persons ce not only 
have: actual ‘notice of the agreed rights, but who also * fact 
ainimatas in a fraudulent conspiracy to use the law itself to 


perpetrate the fraud? 


3. If Section 15 applies to the ‘first purchase rights 
in this case, as they appear in the shareholder's agreement, Are 
if that Section declares that agreement invalid as to all persons, 
because the restrictions were not placed upon the face of the 
shareholder’s certificate, and if, as a result, that very invalidity 
reaches to the fraudulent wrongdoers in this case, will a Court 
of Equity give affirmative relief, by virtue of either ordering 
the transfer of the shares on the books of the corporation to the 
name of those qeanetderen or ordering Mr. Sankin's payment for 


the shares should be made to them? 


4. Did the trial Court commit error or abuse its 
discretion in denying the Motion for New Trial, filed by the 
defendant Benn, where the alleged information involved was 


known and in existence for at least six months before the final 


decision or the Motion was filed, where that "information" did 


‘not contradict the fraud of the appellants, Benn-5410-Pardo, where 
it purports to state facts contrary to express stipulations and concessions of 


counsel, and where it is not: competent in any event ? 


5. Did the Court commit error or abuse its discretion in 
sustaining ‘objections to hearsay documents proffered by appellant 
Benn, pro_se, (1) where other appellants made no attempt to proffer 
the same documents and their interests were stronger than Benn; 

(2) where the alleged "documents" contradicted express testimony 
from Mr. Benn himself; and (3) where these appellants do not : 
show through their present counsel how and under what shee 


the "documents" are admissible in any event. 
Statement under this Court's Rule 8(d) 
The present case has not been before this Court. There were 
previous interlocutory proceedings in numbers 15248 and 19770 involving 
the same parties but neither relate to the issues now on this appeal. 


II. COUNTERSTATEMENT OF THE CASE 


1. Nature Of The Case, And -=Pro- 
ceedings And Disposition Below 


This action began in May of 1959 when Julius Sankin, 


the plaintiff below, filed a declaratory suit, sounding in fraud. It 
sought to set aside cer€ain purported ‘agreements, ostensibly made 
with third persons by his co-shareholder Joseph Garfield, and 


which appeared to violate first purchase and voting rights that 


Mr. Sankin possessed in earlier agreements, made with Mr. Garfield, at the 
time of the formation of the two closed corporations in which both 
Mr. Sankin and Mr. Garfield were sole shareholders. Those corpor- 
ations were Garfield and Sankin, Inc. and Julius Sankin, Inc. 

Among the defendants in the suit were Mr. Garfield: and 
the alleged participants in the fraudulent conspiracy, appellants: 
James Benn, 5410 Connecticut Avenue Corporation and Joseph Pardo, 
an alleged shareholder in 5410. 

Mr. Garfield made a full judicial admission of his 
part in the fraud upon’ Mr. Sankin and requested that equity be done. 
Mr. Sankin therefore sought, among: other things, to purchase Mr. 
Garfield's interests at a reasonable or fair market value rather 


than at the fictitious and fraudulent price of $800,000.00, which 


the Garfield-Benn-5410) conspiracy required of him in order to 


exercise his first purchase rights. 

A non-jury trial was held before Judge William B. Jones 
in October of 1963, on the eighth day of enters at the request of 
certain defendants, a mistrial was granted. Approximately a year 
later, in October of 1964, it resumed Betore Judge Jones; the 
previous testimony was admitted; and ultimately, in July of 1965, 
the trial Court rendered a finding for Mr. Sankin. In doing so, 


the Court ruled that the fraudulent schemes were clearly and 


convincingly shown, that Mr. Sankin's shareholder agreements and 
rights were fair, reasonable, valid and enforceable, and that 
in accordance with the agreements, he should be permitted to 
purchase the Garfield shares from Mr. Garfield for their reasonable value, 
in an amount to be determined in a Master's Proceeding. | 

In July of 1967 the Master found the reasouaile value 
of the Garfield interests to be $376,479.00, reflecting a fraud 
of some $423,531.00. 

The Court adopted that Master's finding as the price 
Mr. Sankin must pay. It also granted him a paceman of $30,000.00 
for punitive damages against Mr. Garfield, Mr. Benn and 5410. Its 
detailed Findings and Conclusions appear in its Opinion, om re- 
ported. Sankin v. 5410 Connecticut Avenue Corporation et. al. 
281 F.Supp. 524 (1968). 

In accordance with the Court's ruling, Mr. Sankin in 
fact paid the sum of $376,479.00 to the Court. ! 

And Mr. Garfield accepted it, depositing his shares 
for Mr. Sankin at the same time. 

The punitive damage judgment against Mr. Garfield, 


Mr. Benn and 5410 remains in force and is still unsatisfied. 


Neither Mr. Sankin nor Mr. Garfield, the original 


sole shareholders of the two corporations involved, have appealed 


the lower Court's decision to this Court. 


The only appellants are Mr..Benn, 5410 and Joseph 


Pardo, a purported shareholder in 5410. 


2. The Record Below 


This record consists of more than 8,000 pages of 
testimony, over 6,000 pages at trial, and over 2,000 in a Master's 
Proceeding. There are perhaps 2,000 pages in depositions. The 
case consumed at least 10 days in Motion's Court, 6 days in Pretrial, 
40 days in trial, and 22 days in Master's Proceedings. There are over 
250 pleadings. There are over 30 various and sundry Briefs. There 
have even been two prior appeals to this Court (Nos. 19,770 and 
15,248). The case involves 37 pages of docket entries. Its 
pleadings and its’ papers consume ten volumes of court files, each 
about three to four inches thick. The record on appeal consumes the’ 
space of about 7 or 8 file drawers. It is a case which began in 1959 
and will shortly enter its 10th year. The decision is 55 printed pages. 

It is, in short, a monstrous record. 


It ig not surprising that Mr. Sankin will suggest in 


this Brief that the monstrous nature of the record in this case 


merely reflects the very monstrosity of the fraud. 


| 
\ 
| 
| 


We may also suggest that the case has its own 


That theme is found in the Opinion below: 

"The conduct of Garfield and Benn-5410... 

makes apposite here the long since spoken 

words of Justice Story: ‘Upon the facts 

disclosed in the evidence, this must be 

pronounced a case of gross and, wanton 

outrage, without any just provocation or 

excuse'..." Sankin v. 5410, 281 F.Supp. 

524, 568 (1968) 

The trial Court detailed the material parts of this 

| 

"gross and wanton outrage" in some 15 printed pages (281 F.Supp. 
524, 528-542). | 

No purpose is served in repeating here what is | 
so thoroughly stated there. Particularly so, because the appellants, 
Benn-5410-Pardo have filed what they term as a brief limited to 
"narrow but controlling points" (p. 2); thus they do not contend, 
as a special issue of error, that any material finding of fraud 
is without substantial support in the evidence. 

Their sole evidentiary attack, if there be one, is against the 
"one-sided evidence" allegedly relied upon in the Opinion as it 
relates to one matter --- the worth of International Timbe Company 
(Appellants' Brief, p. 7) We consider that fact in the argument. 


The point here, however, is that with the exception 


noted, the Benn-5410-Pardo Brief itself accepts the Findings to be 
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supported by the evidence in order to reach the allegedly narrow points 
of the appeal. Indeed in its own Statement of the Case, Appellants’ 
Brief refers solely to the Opinion as the source of its "facts.”. 

A sustained attack upon the Findings of the trial Court 
clearly could not be effectively made, in any event. But its almost 
total absence here should prevent the need for a probing search of this 
record, at this time, on this appeal. 

What follows, therefore, in Mr. Sankin's Statement of the 
Case is not a total substitute for the sources of the Opinion. 


It is, however, a fairly full, though still summary statement, 


with selective references, which this appellee trusts will focus on those 


facts material to the appeal. 

In spite of the appellee Sankin's intent to avoid a reference 
to all of the findings of the Trial Court, certain detailed inclusion 
of significant supporting evidence appears advantageous for a full 
understanding of this unique case.. That necessity has regretfully 
lengthened this Brief. In this instance, the necessity for such facts 


is in the nature of the fraud itself. ** 


** This Court's Orders have permitted a filing of the Appendix and final 
printed Brief under Rule 30(c). The Joint Appendix having already been 

filed after the initial brief, this final printed Brief includes references to 
that Joint Appendix. Wherever matters were: omitted from the Joint Appendix 
we have simply noted the transcript references (as "Ir."). Since the Joint 
Appendix is in two volumes, the Joint Appendix references are noted as 

") JA." or “11 J.A.L" as appropriate. Appedlants Benn, Pardo and 5410 
designated pages 1-140C in the Joint Appendix and the balance were incorpo- 
rated by the appellees Garfield and Sankin. In general the first volume of 
the Joint Appendix includes pleadings, opinion, motions and exhibits; the 
second volume, which begins at J.A. 268, incorporates testimony and undis- 
puted facts. 


3. Counterstatement of Facts 


Julius Sankin and Joseph Garfield were related to 
| 

Herman Mankes, father-in-law of Mr. Sankin and uncle of Mr. 
Garfield. They formed a partnership in an apartment building 
venture which ultimately became known as the Garfield Apartments . 
Its address is 5410 Connecticut Avenue, Northwest,. Washington, 
D.C. : 

This partnership agreement was entered into and | 
evidenced by a document denominated as a Memorandum of fereomens dated 
April 19, 1956, (Ptf's. Ex. 1). The land involved, upon which the 
apartment house was built, was acquired by both parties in their 
individual names in April of 1956; both were jointly responsible on 
its mortgage. (Tr. 221, Vol. 2). | 

The partnership relationship became reflected in two 
close corporations formed by the parties, and in which they became 
the sole stockholders (Pltf's. Ex. 16, 17, Minute books). One was 
called Garfield and Sankin, Inc., which was to be the owning 


corporation, and the other was known as Julius Sankin, Inc., 


which was to be the corporation to build the project. Both Joseph 


Garfield and Julius Sankin, as individuals, held the sole stock in 
these corporations; Mr. Garfield was to supply the substantial 
cash capital for financing and construction, and Mr. Sankin the | 


gi e 
: | 


planning, building!and effort. Mr. Garfield would remain at his 


business in Miami’ and Mr. Sankin, as builder, would do those 


things necessary to convert the capital into a profitable project. 

The partnership interests and assets were all trans- 
ferred to the corporations; Mr. Sankin received a one-third shareholding 
interest from each of the two corporations; Mr. Garfield received a 
two-thirds shareholding interest in both corporations (Tr. 222-224, 
Vol. 2; see also Undisputed Facts, Tr. 1806; II J.A. 268-271). 

On May 1, 1958, Sankin and Garfield entered into the 
same shareholder's agreement in both corporations. They are Plaintiff's 
Exhibits 2 and 3 admitted into evidence (Tr. 230, Vol. 2; I J.A. 170A). 


We set them forth here for ready reference: 
he ***k STOCKHOLDERS AGREEMENT**** 


This agreement entered into this Ist day of May, 1958 
by and between the undersigned, stockholders of Garfield and 
Sankin, Inc., (and Julius Sankin, Inc.) a corporation created and 
existing under the laws of the District of Columbia. 


1. Notwithstanding the amount and percentage of the 
whole of the common stock of Garfield and Sankin, Inc., (and 
Julius Sankin, Inc.) owned by each of the undersigned, they and 
each of them, severally and individually, for themselves, their 
heirs, and assigns, agree that each shall have an equal vote in 
the affairs of the corporation(s). The effect of this agreement is 
that neither one of the undersigned, heirs, or assigns, can have 
a larger or greater vote than the other irrespective of the numerical 
amount of the stock owned by each of the undersigned. 


2. In case of any disagreement the matter is to be 
resolved by arbitration, each side of the controversy appointing 
one member and the two so appointed, in case of disagreement, 
to select a third. 


. 3. It is further agreed by the undersigned that each 
stockholder and his heirs and assigns will not dispose of any of the 
shares without first offering same upon 30 days written notice to 


the other stockholder or stockholders. s 


4. Nothing herein contained shall affect the proportion 
of profit or loss which is based on the percentage of stock owned by 
each of the undersigned. 


Witness: 


/s/ A. M. Chaite /s/ J. A. Garfield | 


/s/ A. M. Chaite /s/ Julius Sankin " 


In substance, then, the agreement in each corporation 


bound each of the parties to vote equally in the corporation, and it 

bound each to give the other the thirty day first right to purchase the 
stock of the other in the event of a desire to sell or to transfer such 
stock. The interpretation of these documents, of course, is a legal 


question based upon the testimony and evidence. The plaintiff testified --- 


and his testimony was not disputed, nor was there any conflicting 


evidence --- that it was an understanding of the parties at the time 
of the execution of this agreement that each of them (Joseph Garfield 


| 
and Julius Sankin) would have the right to purchase the other's interest 


in the event of a potential sale for a period of thirty days before and 
: | 


prior to the consummation of such sale, and further, that the terms of 
Sale would be that each would have the right to purchase at the sum 
equal to a bona fide offer or at a reasonable price (Tr. 608, Vol. 4; 
Tr, 622-624, Vol. 5, Tr. 681, Vol. 5; I J.A. 272-274, 281-28 
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The reason and intent of the restriction in the agreements 
was testified to by Mr. Sankin on cross examination by Mr. Beck, attorney 
for the alleged shareholders of 5410: 

"Atthe time this May 1, 1958 agreement was entered 
into, there were discussions with Mr. Garfield and 
myself. We stated very clearly to each other that 
this was essentially a partnership arrangement; 
this right of purchase was a personal one so that 
neither of us could be foisted with an unwanted 
partner or associate; that in order to avoid this 
possibility the other partner would always have a 
right to purchase first the other person's shares 
of stock at a reasonable or bona fide price.” 

(Tr. 622-623, II J.A. 273-274). - 

Mr. Sankin's testimony merely reflects his basic legal 
position that , both in fact and in legal interpretation, the agreements of 
May 1, 1958 were intended to, anddid in fact provide for a first right, in 
each of the shareholders, for a period of thirty days, to purchase the shares 
of the other; that by parol or oral agreement the terms of sale were to be 
at a price equal to a bona fide purchase price offered by a third person, or 


at a reasonable, market value price, and further that the agreements 


were intended to and did in fact provide that each shareholder would 


exercise no greater control or vote than the other. (Tr. 1806, et. seq., 


Undisputed Facts Vol. 14; Tr. 608, Vol. 4; Tr. 622-624, Vol. 4; Tr. 681, 
Vol. 4; IZ J.A. 268-274, 281-282). 
As noted in the mass of testimony that was given in 
this case, and in the proliferation of endless exhibits produced, Mr. Sankin's 


statements, relating to the terms of the purchase and the understanding 
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and intent of the parties as to the right of first purchase itself , were 


given without contradiction or challenge. 


| 
These, then, are the shareholder agreements and understandings 


It is conceded that, at Mr. Garfield's request ; the share 


which are at issue in this case. 


certificates of Garfield and Sankin, Inc., and Julius Sankin | Inc., were 


actually devoid of any mention of the restrictions in those agreements . 


| 
There was evidence, perhaps not material to the "narrow" 


| 
appeal here, that those agreements were in fact affixed to the minute books 
| 


(Tr. 235, Vol. 2). 


But it is not disputed at bar, that, since Mr. Garfield 


did not desire his wife, Janet Garfield, to know about the restrictions --- 


especially the voting restriction, he insisted that they not appear upon 
the share certificates; and to this demand, it is conceded, Mr. Sankin 
did not demur. (Ir. 4079, Vol. 28; ILJ.A. 285-286, 282). : 
Such was the situation between the two men on May 1, 19 58. 
Thereafter the building began. But by February of 1959, 
Mr. Garfield had become “unhappy” with Mr. Sankin; he no longer felt he 
had control and he felt that he was not sufficiently consulted by Mr. Sankin. 
(Tr. 4080, Vol. 28; 758, Vol. 5; 1 J.A. 152; II J.A. 286, 339). It was then, 
during the course of a plane trip in February of 1959, that Mr. Garfield told his 
wife for the first time about the voting arrangements. (Tr. 759, Vol. 5; Garf.Ans 
para. 2, p.5;1 J.A. 152, 11 J.A. 340). As a consequence ex Garfield urged 
her husband to try to do something about the situation; and further she said 


the person who could best correct it for him was one James Benn (Garfield 
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Answer, para. 3, p. 5; Tr. 758-759, Vol. 5; Tr. 4074-4077; I J.A. 153-154; 
II J.A. 339-340, 284-285). 

James Benn was not a stranger to the Garfields. Mrs. 
Garfield later admitted that she had had an affair for a period of some 
three years with James Benn, which was continuing at the very time of 
these discussions with her husband; she even later admitted that Benn 
and she intended to be married after Benn settled his income tax case 
in July of 1959; but of course, Mr. Garfield was then, at least as of 
February 1959, totally unaware of the affair. (Tr. 759-763, Vol. 5; 
Tl J.A. 340-345). 

Mrs|. Garfield and Benn, whose relationship developed during 
a previous business dispute between Mr. Benn and Mr. Garfield, discussed 
Benn's becoming "interested" in the Garfield apartment project well before 
the February 1959 plane trip (Tr. 761, Vol. 5; IIT J.A. 341). During the 
course of their affair and discussions of a proposed marriage between them, 


Mr. Benn indicated that he had looked at the apartment house area and 


thought it was a "nice project"; he importuned Mrs. Garfield to try to find 


some method by which he (Benn) could become "involved with Joe” in the 
apartment building project and indeed, in "anything else (her) husband 
was doing" (Tr. 759-762, Vol. 5; II J.A. 340-342). 

That February plane trip gave Mrs. Garfield her opportunity. 
Although they had had previous disputes, she prevailed upon her husband 
to speak with Benn. In spite of the fact that he was not a lawyer, as 
Mrs. Garfield noted, Benn professed to "know the law" and "know all the 
legal technicalities" because of his diverse business interests all over the 
world. (Tr. 765, Vol. 5; Tr. 885-B, Vol. 6; Garfield Answer, p.5; 


1 J.A. 153-154; 11 J.A. 343-344, 360). 


And so it was that Garfield and Benn met again shortly 
thereafter. 


What developed from this meeting was an overall scheme 


- . | 

between these conspirators to deprive Sankin of his rights (Garfield 
| 

Answer, p. 5-18, Tr. S111~5131, Vol. 36; Tr. 765-882, Vol. 5; 1 J.S. 153- 
| 

164; IT J.A. 287-303; 344-356). 


| 
The details of the scheme and fraud shifted to fit necessity. 
It was a conspiracy to defraud in which, not only the parties 
themselves (The Garfields, Benn and the corporation to be formed, which 
was later known as 5410 Connecticut Avenue Corporation), but the law 
itself, became a party to the conspiracy. This type of conspiracy was to 
be one in which James Benn, aided by "5410" and the Garfields , set out to 
employ legal principles relating to bona fide purchasers for value --- rulings | 
of law and the Statutes of the District of Columbia --- as the very instru- 
ment of the fraudulent conspiracy. (Tr. 235-236, Sankin; Tr. 1442-1444, Dobin 
Tr. 4681, Sankin; II J.A. 274-275, 283, 426-427). 
The unfolding of the terms of the conspiracy began with a 
meeting at the office of Mr. Benn's ares, appellant joseph Pardo, on 
March 14, 1959, with the parties alone, and no attorney ahora. 
As the Garfields described the scheme, its specifics 
were largely left to the mental agility of Mr. Benn. | 
Benn said he did the "necessary" things to aes the 


Garfields, to aid in the scheme; he claimed to have investigated Sankin and 
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disparaged his reputation; he assured Garfield that he (Benn) desired no 
money for his efforts but instead insisted that by aiding Garfield, Benn 
would on be able to feel he had "made up" to him for their previous 
business dispute; all the while, Benn's affair with Mrs. Garfield persisted 
until their confederation was exposed and Mr. Garfield obtained counsel 
(Tr. 786-787, Vol. 5;/Tr. 915, Vol. 6; Garf. Ans., p. 5-18, Opinion Below, 
281 F.Supp. 524, 529-542; I J.A. 34-47, 153-165; ILJ.A. 353). 

Part of the scheme was the creation of a corporation, whose 
secret control would be held by Joseph Garfield, but would be ostensibly or 
apparently controlled by James Benn. This corporation is defendant, 

5410 Connecticut Avenue Corporation (referred to as "5410"); an impressive 
number of technically-phrased legal documents were to be, and were in 
fact, prepared by the knowledgeable Mr. Benn to give the appearance of 

a bona fide transaction; these documents, admitted into evidence consist 
of certain purported stock purchase agreements dated April 8th and 

April 21st, 1959, escrow agreements, stock powers, letters, notes, 


receipts, "5410” corporate Minutes, and various other documents 


(Plaintiff's Exhibits 22, 23, 24, 25, 26, 27, 47;I J.A. 171-200). 


In one respect, because it becomes a material, or at least 
subsidiary issue on the Benn Motion fora New Trial, it might be observed 
that these so-called "agreements" included specific reference to and 
recognition of Mr. Sankin's rights. For example, paragraph 9 of. the 
March 14, 1959 "Stock Purchase Agreement” between Mr. Garfield and 


Mr. Benn provides this: 


"9. Heretofore the SELLER agreed to give and 
did give and grant to JULIUS SANKIN, 5400 
Uppingham Street, Chevy Chase, Maryland, 
a thirty (30) day option to purchase the said 
66-2/3 shares of common-voting stock of 
Garfield & Sankin, Inc., sold hereunder. 
Therefore, the PURCHASER agrees with the 
SELLER that the PURCHASER is purchasing said | 
66-2/3 shares of common-voting stock subject | 
to JULIUS SANKIN's option to purchase said 
66-2/3 shares of stock upon the same terms 
and conditions as the PURCHASER named herein.” 


Of course, all of these "agreements" were no more than 


a fictitious fraud. (Garfield's Answer and Cross-Claim; Tr. 5192-5244, 


Vol. 37; 1 J.-A. 148-170; 1 J.A. 303-308). | 


Mr. Garfield summarized it, the entire effect of each 
document, with these words about all of the Benn-54 10-Garfield papers: 
"None of them were true. . . . None of the documents expressed any 
of the truth of the matter." (Tr. 5213, Vol. 37; ll J.A. 319). 

The scheme in essence was to set a price so extremely 


exorbitant that Mr. Sankin would not be able to meet itand, therefore, 


could not, or would not exercise his right of first refusal; in tum, the 


purchasing corporation (5410) was to appear to be a bona fide purchaser, 

and as such, apparently able to eliminate Sankin's rights sates the 

May 1, 1958 agreements, precisely ey, as Mr. Benn claimed, the 

law requires the restrictions to be on the face of the certificate. As part 

of that scheme, Mr. Garfield was to relinquish all appearances or contact 
with the matter and everything was to be left in the hands and in the 

control of James T. Benn; every effort was to be made to paint the transaction 
as an arms length, good faith transfer, and all documents which were signed 
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by and between the parties were an effectuation of that scheme; as 
stated, the law itself became the prime instrumentality of the fraud. 
It was a purported jor claimed legal rule --- that a bona fide purchaser 
for value is not bound by restrictions on stock certificates which do not 
_ appear on the face of the certificate --- which was employed by Benn 
and his abettors to perpetrate the fraud; Benn was the catalyst, aided 
by the Garfields and 5410; the law itself was the tool. (Tr. 235, Vol. 2; 
767-768, Vol. 5; 1442-1444, Vol. II; 5192-5244, Vol. 37; Garf. Ex. 100; 
Il J.A. 274-275, 426-427, 303-338). 

As a consequence, the documents were signed and preparations 
made to advise Mr. Sankin of Mr. Garfield's alleged attempt to sell his 
interests in Garfield and Sankin, Inc. and Julius Sankin, Inc. to 5410 
Connecticut Avenue Corporation, as reflected by the April 8 and 
April 21 documents (Plaintiff's Exhibits 22 and 25, Stock purchase 
Agreements; I J.A. 171-180). 

The first notice of the supposed "sale" was eter to Mr. 


Sankin at an unscheduled confrontation that disintegrated into rancor on 


April 21, 1959. Present at this meeting, among others, were Mr. and Mrs. 


Garfield, Mr. Benn,and Mr. Sankin. 

We set forth, in the Appendix to this Brief, the descriptions 
of that meeting, alluded to in the Garfield Answer and Cross-Claim and 
testimony, as testified to by Mr. Sankin and by Mrs. Garfield. We do 
so, so that this Court may more readily refer to the nature of the man, ; 


James Benn, and the nature of his scheme. (Sankin Brief Appendix, pp. D-G). 
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The basic conspiracy continued with more documents. 

The price set in the original agreements for the purchase of 
the Garfield interest was $800,000.00 (Plaintiff's Exhibits 2 and 25). 
Notes were prepared by 5410 Connecticut Avenue Corporation totalling 
that "price" (Plaintiff's Exhibit, 51,52). Except for its sham claim to 
Garfield's interests, quite obviously 5410 Connecticut Avenue Corporation 


had no other significant "assets" whatsoever; at the time of the agreements 


its total assets consisted of $1,000.00 in the bank, given to Mr. Benn 
VY : | 
by Mr. Garfield. This newly formed corporation with a $1,000.00 deposit 


in the bank could not have paid $8,000.00 for Garfield's shares, no less 
than fulfilling notes of one hundred times that figure. So it was that 


Mr. Benn prevailed upon the Garfields to arrange for the apparant "payment" 
| 
of these 5410 corporate notes of $800,000.00. This would transform 


"$410" into something other than an apparent shell. It was one more 
step to inject the ingredient of good faith. Thus, an ostensible transfer 
of 2,000 shares in a Panamanian corporation held by Benn, | called 
International Timber Corporation, was made in "exchange" for the 
$800,000.00 in "5410" notes (Pltf's.Ex. 41,42). Although they did not receive 
the actual stock in this Panamanian corporation, a receipt was signed 


by the Garfields on May 4, 1959, evidencing this gees transfer or 


1/° Mr. Benn testified that he would have given the corporation the 
$120,000.00 in $100 bills that was later found in his brief case. When 
asked where he obtained the money he explained he received $30,000.00 
from one Mozelle Jones but could not explain the rest. He said that he 
kept the money, all in packets of $100 bills, in the air conditioning unit at 
the office of his attorney, Benjamin Saunders! ! (Tr. 4562-4568, Vol. 31; 

Il J.A. 368-373). 
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exchange. Letters and documents were signed and sent to Riggs Bank 
for Riggs to exercise an "escrow" authority over the stock. Additional 


documents would "advise" Riggs of the cancellation of the notes. These 


“documents”, along with an "Irrevocable Assignment" of all alleged 


moneys "owed” Garfield, were prepared on May 4, 1959 by Mr. Benn for 
one reason --- because, as Mrs. Garfield noted, "Mr. Benn repeated that 
Mr. Garfield had to show more consideration for '5410'"; that it "hadn't 
looked real"; and that they (the Garfields) had to do all of those things 
and continue to sign all of those documents as would make the transaction 
"appear bona fide" (Plaintiff's Exhibit 33, 35, 36; Garf. Cross Claim; 

Tr. 5192-5244, Vol. 37; 798, Vol. 5; 866-897, Vol. 6; I J.A. 152-165; 

II J.A. 303-338, 354). 

Thei evidence in the case shows that International Timber 
Corporation was itself an entity of little or no value. 

Not only Mr. and Mrs. Garfield, but the testimony of 
Mr. Link, an intervenor-defendant and alleged purchaser of a part of 
Mr, Benn's shares in 5410, showed the minimal value of the alleged 
"assets" of International Timber; (Tr. 2821-2828, 2927-2930, Vol. 20; 

II J.A. 388-391). 

Not only did Mr. Link do so, but Mr. Dinty Whiting, attorney 
for Mr. Benn and a “purchaser” from him, in a deposition admitted into 
evidence, similarly testified to the shell-like qualities of International 
Timber (Tr. 2973-2975, Vol. 21; I J.A. 392-399). Mr. Whiting, it will 
be recalled, is the lawyer who was unable to attend the court proceedings 
because he was incarcerated as a result of a conviction in a multi-million 
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dollar fraud; it was he who was paid $18,000.00 in $100.00 bills! by Mr. 
| 


Benn for the express purpose of purchasing 5410 shares; it was he who 
one week Jater allegedly gave Mr. Benn $20,000.00 in $100.00 bills for 
the 5410 shares (Opinion, 281 F.Supp. 524, 540; I J.A. 45). | 
Even Mr. Benn himself, in effect, conceded the fact that 
International Timber had no significant value when he admitted to the Court 
_ that he "paid" $15,000.00 for Surinam-American Timber Co. and that Inter- 
national had no more than a one-half interest in Surinam American. 
(Tr. 5313-5322, Vol. 38; Opinion 281 F.Supp. at 537-540; Tr. 4929-4938, : 
Vol. 34; I J.A. 42-45; II J.A. 362-368). | 
Mr. Garfield denied ever receiving any International Timber 
shares; he insisted that to carry out the scheme he received no more than 
stock powers. for which the $800,000.00 "debt" in 5410 notes was cancelled. 
These were stock powers, then, in a corporation of little or no es, and 
were the means by which 5410 "paid" Mr. Garfield on May 5, 1959. 
Mr. Sankin's testimonyreflects the use to which these 
cancelled notes of 5410 were put; he responded to Mr. Benn's own 
questions as follows (Tr. 4681, Vol. 32; II J.A. 283): | 
Q. (Mr. Benn): Addressing ourselves to the date 
of May 15, 1959, please sir, Do you recall how 
many of the May 4, 1959 documents that I showed 


you at that time? | 


A. (Mr. Sankin): No. : 


Q. Did you see the cancelled notes? 


A. My recollection, Mr. Benn, is that you 
exhibited to me a photostat of the cancelled notes 
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and told me that this is a completed transaction 
under the D. C. Corporation Code and Negotiable 
Instruments Law; that while I might have had a 
chance on an executory contract, on an executed 
contract, I'm through and I had better not play 
rough with you." 
This was how Mr. Benn used International Timber. 
In the meantime, however, the Garfields were not always 
compliant in their abetting of the Benn-5410-Garfield fraud. Efforts were 
‘made by Mr. Garfield to pay Mr. Benn for his time and to refuse to sign 
any further papers, but Mr. Benn was persuasive and convinced the 
Garfields that they had "nothing to worry about," that Sankin had been 
taking "advantage" of them; and that "5410" was their corporation. 
(Garf. Ans.-Cr. Claim; Tr. 863-871, 873, Vol. 6; I J.A. 148-170). 
Mr. Garfield, therefore, continued to join in Benn's bidding. 


He did so at least until May ll, 1959. But the web became 


more tangled and it caught the Garfields as well in a series of unexpected, 


kaleidoscopic events: successive 5410 stock certificates transfers by 


Benn to them, all with differing restrictions; an episode involving 
$120,000.00 in cash seized by Mrs. Garfield when she snatched Mr. Benn's 
briefcase in order to obtain Mr. Garfield's papers; Mr. Garfield's dis- 
enchantment with Benn; Garfield's awareness.of the relationship between 
Mr. Benn and Mrs. Garfield, and finally, the realization by Garfield 

that he had become financially contaminated by the fallout from the scheme 
and chicane. (Garf. Ans.-Cr.Claim, Tr. 5192-5245, 901-907, 911-930; 


943-957, Vol. 6; I J.A. 164; II J.A. 303-338) . 
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And so, for the first time, on May ll, 1959, he consulted 
| 
with counsel (Tr. 1992, Vol. 15). That counsel was Mr. Don G. 
Nicholson, a witness in this case (Tr. 1859, Vol. 14; ILJ.A. 412-424), 


Mr. Nicholson communicated with, and arranged for Mr. Garfield to be 


represented in Washington by one Mr. Arthur Phelan of the firm of Hogan 


and Hartson (Tr. 1812-1813, Vol. 14; II J.A. 400-411). 

Certain facts which developed from this point were testified 
to by Mr. Phelan: Acting on Garfield's behalf, he addressed a letter to 
Mr. Saunders, local attorney for 5410 Connecticut Avenue Corporation on 
May 14, 1959 (Pltfs. Ex. 48); he informed him of Garfield's etsiin of “over- 
reaching." (Tr. 1813-1815, Vol. 14; II J.A. 402-403). Attached to the letter 
of May 14, which Mr. Phelan hand delivered, were photostatic copies of 
share certificates made out to Mr. Garfield reflecting that Garfield held 
100 shares in 5410, the number of shares understood to be all the outstanding 
stock in that corporation (Pltfs. Ex. 28,30; Tr. 1815-1819, Vol. 14: ll J.A. 403- 
408). In substance, Mr. Phelan ai Mr. Saunders and 5410 oni plain notice | 
of the Garfield claim to total ownership of 5410. Mr. Phelan ae soon 
advised that Mr. Benn had just amended the charter and moreased the 
authorized stock of "5410" from 100 to 250 shares; Mr. Phelan then addressed 
a further letter, enclosing the stock power in International Timber Corporation 
(Pltf's .Ex. 31,49); finding difficulty in obtaining information fom Mr. Saunders, 
and in establishing the Garfield position and feeling he was being misled, 
Mr. Phelan was unable to conclude any agreement or rescissidn of the 


transaction (Tr. 1820-1825, Vol. 14, Phelan; Tr. 2042-3, 2047-2065, 


Vol. 15, Nicholson; ll J.A. 408-411, 424). 
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At approximately the same time as Mr. Phelan's first 
contacts with Mr. Saunders, Mr. Sankin, on May 15, 1959, addressed 
a letter to Mr. Garfield seeking to purchase a portion of Mr. Garfield's 
shares, specifically 16 2/3 shares (Plaintiff's Ex. 18). This offer was 
rejected by Mr. Garfield's letter of May 21 (Plaintiff's Exhibit 19). 

By this time, Mr. Sankin, had consulted and employed 
counsel --- Mr. Paul Dobin and Mr. Benjamin B. Brown, members of this 
bar. (Tr. 1439-1440, Vol. 11). 

While he had received copies of certain of the Benn-5410- 
Garfield documents, Mr. Sankin had earlier noted that some were illegible 
reproductions. Though still not acknowledging 5410's "rights", Mr. 
Sankin finally did receive a letter of May 8 from Mr. Saunders, in 
effect asserting that 5410 would not object to an exercise of Mr. Sankin's 
right to purchase, until May 30, 1959; a similar letter dated May 19th 
was sent by Mr. Nicholson on behalf of Mr. Garfield. (Pltf's. Ex. 100, 
Def.-Intervenor's Ex. 2, 3, 9, Tr. 604-606, Vol. 4). 

Sankin knew, therefore, he must act before May 30th. 
Garfield was guarded to say the least. Benn was active. 

On May 15th, the ubiquitous Mr. Benn, accompanied by 
Mr. Dinty Witing, who was introduced as Mr. Benn's attorney, met with 
Mr. Sankin and his counsel, Mr. Dobin, at the apartment house. It was 


during this meeting that Mr. Benn asserted he paid much more than Garfield's 


shares were worth, but that he would buy Mr. Sankin's interests for $250,000.00, 


provided the sale were effected outside the United States (Tr. 258-261, 
Tr. 634, 637; II J.A. 278-281). Mr. Sankin accepted the offer promptly 
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and the terms were to be arranged between respective counsel, A revealing 
description was offered of that meeting, testified to by Mr. Dobin. It, 
too, is set forth in the Appendix to this Brief because it succinctly 


summarizes much of what is expressed and implied in the findings of the 
| 


Court. (Tr. 1442-1444, Vol. 11; App. H-I). : 

Unknown to Mr. Sankin, it appears that Mr. Nicholson was 
attempting to carry forward rescission efforts that had been initiated by 
Mr. Phelan. Mr. Nicholson prepared a rescission acreement, the 
apparent intent of which was to unravel the transaction between Mr. 
Garfield, Mr. Benn and 5410, giving clear title to 5410 shares to Mr. 
Garfield and paying Mr. Benn for "time and trouble"; thereafter, presumably 
to return matters to the status quo before Mr. Benn. That document, which 
is Plaintiff's Exhibit 15, was never signed by any of the parties. It 
became,and indeed is, a significant document in this case, but it did 
not come to Mr. Sankin's attention until some time later. While dealing 
with Benn and Whiting for a rescission, Mr. Nicholson was in communication 
with Mr. Dobin to resolve their disputes. 

On May 23, 1959, Sankin was told by Whiting that since he 
(Whiting) could not reach Benn, the documents to reflect the attempted 
purchase by Benn would not be prepared (rr. 278, Vol. 2; Tr. 1455-1456, 
Vol. ll, Dobin; 11 .J.A. 281). | 

Mr. Nicholson's contacts with Mr. Dobin finally resulted 
in Mr. Nicholson's bringing to Washington certain agreements eich would 
effectuate a sale; they would provide for limited personal liability to 
Mr. Sankin, much the same as received by Benn through the use of the 


| 
25 | 


corporate form. They would give Mr. Sankin what Mr. Benn received, 
although at the $800,000.00 price, subject to the return to the prior 
positions in the event of default. 

On May 26, 1959, Mr. Nicholson had available all the 
documents previously discussed between them; a meeting was held, lasting 
almost the entire day; various corrections were made; and finally all 
papers were signed by Mr. Sankin and Mr. Garfield (Tr. 2078-2085, Vol. 15, 
Nicholson; Tr. 1470-1471, Vol. 11). Among these documents, which are 
in evidence, can be found an agieement of shareholders, a pledge agreement, 
promissory notes, totaling $800,000.00, a voting trust agreement, releases, 
and other documents which appear as Plaintiff's Exhibits 4 through 13 
(Tr. 1470-1471, 1524-1532, Vol. 11, Dobin). 

No disclosure had been made to Mr. Sankin of the fraud, up 


to the time of the execution of the May 26th agreements, and thereafter, 


until May 28th (Tr. 1478-1479, Vol. 11, Dobin; Tr. 363-364, Vol. 3, Sankin; 


Tr. 2044, 2072, Vol. 15, Nicholson; ll J.A. 428-429, 424-425). 

Upon the consummation of this transaction, and in the late 
afternoon of May 26, the parties went to Riggs Bank; they aeliverea letters 
advising Riggs Bank of Mr. Sankin's exercise of his rights (Pltf's .Ex. 14 and 14A); 
they requested Mr. Weigering of that bank to deliver Mr. Garfield's stock certi- 
ficates, which had been held in escrow by the bank,to Mr. Sankin (Tr. 302, Vol.2; 
1472-1474, vol. 11).'|No notes were given to Mr. Wiegering because Mr. Sankin 
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had already delivered them to Mr. Garfield. It appears that by this 
time the bank vault, in which the Garfield stock certificates had been 
placed, was closed; therefore, Wiegering informed Mr. Garfield and 
Mr. Sankin and their representatives that they should return the fol- 
lowing morning (Tr. 304-305, Vol. 2; Tr. 1472-1475, Vol. ll, Dobin). 

This is the reason the Garfield shares never reached either 

. Mr. Sankin or Mr. Benn, and why they were deposited in the Registry of the 

Court after suit. | 

The execution of these documents and the events at the 
Bank were not the only activities which were being carried out on May 26, 
1959. Unknown to Mr. Sankin, five additional parties suddenly eied 
on the scene. By a document signed in part on May 26, and in part on 
May 27, James Benn purportedly transferred all of his interest in "S410" 
to these five individuals for a purported sum of $550,000.00. (Pitt's. 
Ex. 52, 45; I J.A. 197-200) 

Those parties are Dinty Warmington Whiting, who has been 
previously identified; a Joseph Pardo, an attorney in Miami, Florida, 
at whose office the first meeting between the Garfields and Benn: took 
place, and who was an officer of International Timber; Harry L. Link, Jr., 


| 
the stock broker from Miami, Florida, who was also involved in International 


Timber; Samuel Betoff, in business as a jewelry dealer from Miami, Florida; 


and Stanley Winn, an alleged financial consultant: 
The purported document provided that each of the five would 
pay Benn $110,000.00 with various down payments to be made (Link was 
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to pay $30,000.00, Whiting $20,000.00 and the others in varying 
amounts. See: Pitf's. Ex. 45; I J.A. 197-200). 

The evidence shows that certain notes were purportedly 
signed by these parties; and it is alleged that various monies 
were transferred to Mr. Benn on account of this agreement. It also 
shows conclusively that, if at all, none of the parties actually 
transferred any of his own funds until after May 29, 1959, the date 
suit was filed and 5410 served with process, (Pltf's. Ex. 53, Link 
check; Plts's. Ex. 108, Betoff check; Tr. 2962-2972, Vol. 21, Whiting 
transfer of cash; Pltfts. Ex. 70, Pardo check; Int. Ex. 64G re Winn 
transfer of bonds; II J.A. 392-399, Whiting). 

The detailed evidence to support the contention of the 
Plaintiff that these transfers were all fraudulent, and were given 
to color the transaction further with an apparent validity, would seem 
to be unnecessary here. 

In substance, the evidence shows that Pardo, Whiting, Link, 
Betoff and Winn, all had dealt with, and been familiar with International 
Timber Corporation before this transaction, and had knowledge of the 
fact that this corporation was without any assets of substance; that they made 


little or no investigation; that they were aware of the shareholder's agreements 


of May 1,1958; that they were aware of the pattern of palpable fraud which 


was the special mark of the man with whom they dealt; they were 
on notice of the substantial discrepancy between the purchase price 
allegedly given by! Benn, ($800,000.00) and the purported price which they 


were to pay ($550,000.00), a difference of $250,000.00, in a transaction 
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involving a mere few days; they had notice either directly, or by other 
events of the fact that 5410 was a sham -corporation; they or some of 

them knew that Mr. Garfield was then having difficulties with Mr. Benn 
and that at the very least Mr. Garfield was claiming fraud. They never 
even contacted Mr. Sankin or his attorney, They never looked at one recent 


record of the Garfield-Sankin Corporations to determine its liabilities. Nor 


is this all. They had their first meeting, in reference to the proposed 
transfer, on the morning of May 26 at the Army and Navy Club in Wash- 
ington, D.C., commencing about 10:00 A.M. By either 12:00 noon, or not 
later than 1:00 in the afternoon, the enire agreement had been consummated 
orally, and all their investigation of the documents, and reading of the 
docume nts completed. Even in this Statement of the Case, it is not 
inappropriate to note that it is a serious question as to whether any 
individual could have physically read, and reasonably digested, the 
voluminous documents, letters, stock book, minute ee and assorted 
materials which were involved in this transaction, within the period of 
time stated. This physical improbability is a fact wholly apart from the 
other evidence noted which afforded knowledge to these! five individuals 
of the fraud and suggests and shows their own participation. (Tr. 1591- 
1603, Vol. 12; 1750-1779, Vol. 13; 1858-1895, Vol. 14; 2308-2341, 2346-2404, 
Vol. 17; 2620-2652, 2668-2754, Vol. 19.) 

On behalf of 5410, they sent a telegram arid letter to Riggs 


Bank on the evening of May 26, 1959, demanding that Riggs not transfer 


the stock to Mr. Sankin until he paid 5410 Connecticut ‘Avenue Corporation 
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$800,000.00, thereby netting these individuals not less than 
$250,000.00 in a period of but one day, without the transfer of one 
dollar by any of them. (Pltf. Ex. 54, 55). This was done, even though 
these "five" had an indemnity agreement with Mr. Benn to protect any 
loss they might sustain, an "agreement" they were directed to destroy 
(281 F. Supp. at 537; 1 J.A. 42). 

In relating these facts, which would suggest the flavor 
of this fraud, it might just be noted, in passing, that while these "five 
intervenors" were allegedly to pay $550,000.00 to Mr. Benn, of that 
sum, $440,000.00 was to be in th form of notes and $110,000.00 in cash; 
it turned out that those notes were later negotiated by Mr. Benn to ; 
a third party with whom he had previous dealings, and who had been 
represented by Mr. Pardo, one Mozelle Jones; she is allegd to have paid 
$15,000.00 cash and given $250,000.00 in notes to Mr. Benn for the 
$440,000.00 in "intervenor" notes; and her notes were in tum still 
later negotiated to Nationwide Properties; and Nationwide Properties turned 
out to be owned by none other than James T. Benn! At trial, the notes were 
somewhere, with someone, whose name, place.or origin could never really 
be established. (Tr. 5011-5018; II J.A. 374-381). The "transfers" of 
their motes would have presumably made Mr. Benn's friends., Messrs. 

Pardo, Whiting, Link, Winn and Betoff outraged, or at least chagrined 
when they found Preniselves at first "sued" on the notes by Mr. Benn's 


old helpmate and Mr. Pardo's client, Mrs. Mozelle Jones; but obviously 


they felt no real concem, and that lack of concern was justified when 
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Mrs. Jones thereafter obligingly "dismissed" the actions. (Tr. 2734-2748, 


Vol. 19; 2539-2545, Vol. 18, Pardo; Tr. 1658-1670, 1679-1694, Vol. 12 


and 1751-1763, Vol. 13, Betoff). 
Mr. Benn has friends, indeed. 
In any event, Riggs finding various claims made to the 

stock, delivered a letter to all parties, dated May 27, stating that under 
‘the circumstances, it would have to interplead, and it refused to turn the 
stock over to any party (PItf.Ex. 108; Tr. 3027, Vol. 21, Wiegering) . 

Mr. Garfield returned to Washington the next day, on May 28, 
1959. In view of the fact that Mr. Phelan, who had been representing 
Mr. Garfield up until the latter part of May, was also the aries for 
Riggs Bank, he was now compelled to withdraw as Mr. Garfield's counsel 
because of the disputes. Mr. Richard Marshall, of the firm de Hill and 
Marshall, was retained to represent Mr. Garfield's interests. : 

On May 28, 1959, during the course of eiecusetons at 
Mr. Marshall's office, the rescission agreement was noted and obtained by 
Mr. Sankin, who, while the attorneys were discussing the difficulties in the 
case, for the first time read from this agreement that it was Mr. Garfield 
who was to be the owner of 5410, and not Mr- Benn (Tr.354-367, Vol. 3; 
Tr. 1477-1479, Dobin; ll J.A. 428-9). It was this document which told clearly 
that the transaction with Mr. Benn was a sham and a fraud. garsat he 
questioned Mr. Garfield about it, after pointing it out to his attorneys. 
Realizing that he had no choice and agreeing that its recitations were 
true, Mr. Garfield finally admitted and confessed to the eters in 
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the presence of the parties and their attorneys. (Tr. 357-365, Vol. 3; 
Tr. 1477-1479, Vol. ll, Dobin; II J.A. 428-429). 

Armed with this confession, Mr. Sankin then instituted this 
action. 

He sought, among other things, determination of the validity 
of his agreements of May 1 (Pltf's. Ex. 2, 3); a determination that 
5410 Connecticut Avenue Corporation had no interest in the Garfield 
stock; a determination of his rights under the various agreements, including 
his right to purchase the stock at a reasonable and fair price and the other 
relief which was sought in this cause, including certain injunctive relief 
(Plaintiff's Complaint and Order Amending Complaint). 

The trial proceedings and disposition have been previously 
set forth in this Brief, (supra, pp. 3-8.) 

Unquestionably this Statement of the Case has been 


extensive. No more so, of course, then the substantial evidence itself. 


No more so, than compelled by the unique nature of both the man and 


the facts. 

And no more so, than has seemed essmtial to suggest the 
flavor of a flagrant fraud that so consumed each of the parties and so 
trespassed upon the time and the patience of the trial Court below. 

. We proceed to the Argument, remarking only that a 


Summary of it seems superfluous. The Statutes involved may be found 


in the Appendix to this Brief (Appendix pp. A and B). 
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A Rk G U M_ EN T 


I. THE VOTING AND FIRST PURCHASE RESTRIC- 
TIONS ON THE SHARES AT BAR, APPEARING 
IN THE ORIGINAL SHAREHOLDERS' AGREE- 
MENTS, BETWEEN MR. SANKIN AND MR. 
GARFIELD, ARE NOT ONLY VALID AND EN- 
FORCEABLE IN THEMSELVES, AND AGAINST 
THIRD PERSONS, BUT THEY ALSO ARE NOT 
IN VIOLATION OF THE UNIFORM STOCK 
TRANSFER ACT, AND ARE NOT SUBJECT TO 
ATTACK BY THESE APPELLANTS, EVEN THOUGH 
THOSE RESTRICTIONS DID NOT APPEAR ON | 
THE SHARE CERTIFICATES. 


A. The Stock Restrictions Appearing In This Case Were 
Not Required To Be Placed Upon The Share Certificates, 
Pursuant To Section 15 Of The Uniform Stock Transfer 
Act (D.C. Code Title 28, Section 2915) Because That 
Section Applies Only To Corporate Charters, Corporate 
By-Laws Or Corporate Contracts And Does Not App ly To 
Stock Transfer Or Voting Restrictions In Shareholder 
Agreements. | 


| 
The appellants at bar do not challenge the reasonableness 
of the voting and first purchase restrictions appearing in the Share- 


holder Agreements of May 1, 1958. It is noted, in the section that 


Appendix to this Brief , Pp. J, and authorities in Opinion). 
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follows, precisely why they do not make that challenge. (See 
| 
| 


Their attack, instead, is upon one flank of the 


Agreements, and upon one only. (Appellants’ Brief, pp. 13-17) 
They argue that the stock restrictions in the 

Agreements of May: 1, 1958 are unenforceable; unenforceable 

not because of unreasonableness or vagueness, but unenforce- 

able because they violate Section 15 of the Uniform Stock Transfer 

Act, District of Columbia Code Title 28, Section 2915, 1961 Edition. 
That Section, subsequently replaced upon enactment of 

the Uniform Commercial Code, but then in force at the time of 

the Agreements and transfers at bar, states this: 


"There! shall be no lien in favor of a corpor- 
ation upon the shares represented by a 


certificate issued by such corporation and 
there shall be no restriction upon the 


transfer of shares so represented by virtue 


of any bylaws of such corporation, or 
otherwise, unless the right of the corpor- 


ation to such lien or the restriction is 

stated upon the certificate." (emphasis 

added) (Appendix to this Brief, pp. A-B) 

It is urged by this appellee that this Section does 
not apply to shareholder agreements. It applies to liens in 
favor of a corporation; it applies to the by-laws of the corpor- 
ation; it applies to charters or rights or claims or contracts 
of a corporation. It does not apply to private agreements 


between shareholders. 


This is the position of Mr. Sankin. 
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Where, it may be asked, is its . support? 

Its first support is in the very case authority cited 
by the appellants, Benne 5410 and Pardo. 

Their Brief refers to precisely five cases in its five 


pages of argument upon the point. (Appellants' Brief, p. 14, 


footnote 6; p. 16) 

Let us consider each of them. 

Let us consider them in detail, because, if these 
five cases do not state what appellants urge; if these five Eases 
do not apply to the kind of private shareholder agreements involved 
here, then appellants' argument inevitably becomes no more than a 
mere statement of counsel, without solid support; it become np more than 
mere words without case content. 

The earliest decision cited in their Brief is Age Publishing 
Company v. Becker, 110 Colo.319, 134 P. 2d 205 (1943). : 

In Age Publishing, the Board of Directors of a 
corporation capitalizedat 10,000 shares, by corporate Sean 
expressly authorized the sale of 1,000 shares at $5.00 per share, 
but they provided, in that CODON resolution, that the stares 


should not be sold to the general public, and that only persons 
who were at that time members in good standing of The National 
Annuity League could become purchasers of the shares. Mr. ‘Becker, 


who was a non-member of the League, purchased his shares 


in Age Publishing from a member. = The corporate resolu- 
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tion was not placed on the share certificate, but, on the demurrer, 
it —~ assumed that Mr. Becker had full knowledge of the members- 
only; share restriction. The Court required the transfer to Mr. 
Becker. It found that Section 15 of The Uniform Stock Transfer 
Act had been violated. 

The significant section of the Age Publishing case, 


for the point here pursued, is this: 


"The Indiana case, Doss v. Yingling, 95 
Ind.App. 494, 172 N.E. 801, presents the 


issue on an identical statutory provision, 
i. e., section 100, supra, and while the 
decision, which upholds the transfer of a 
stock certificate which did not contain a 
restriction in printing thereon in conformity 
with the statute, is persuasive, it is 
based concededly upon a different state 

of facts than those before us. Yingling 
was president of the corporation and had 
entered into a written agreement with the 
ether stockholders, which agreement was 
a_part of the consideration for the purchase 
of stock and provided that none of them 
would transfer any stock without giving 


the others a ten day option to purchase. 
The court refused to permit him to invoke 


the statute as an excuse for violating his 

agreement. Of the 500 shares of stock in 

the corporation, Yingling held 290." 

(p. 206, emphasis added) 

We underscore that Age Publishing Company considered 
as persuasive the Indiana authority of Doss v. Yingling, 95 Ind.App. 
494, 172 N.E. 801, where a private written agreement among 


shareholders was involved. Section 15, Age of Publishing points . 


out, may not be invoked by a shareholder "as an excuse for violating 


his agreement." 


f 
Age Publishing Company really states this: a corporate 


resolution restricting share transfers falls within the "otherwise" 
clause of Section iS It must appear on the certificate. That 
section, however, does not apply to "a written agreement with 
the other stockholders" (p. 206). Where such a shareholder 


agreement exists, Section 15 is no "excuse for violating that 


_ agreement." And where that agreement rosricts share transfers, 
the line of authority reflected by Doss v. Yingling Conor: | 
it is the Doss principle that is then "persuasive" (Age Publishing, 
supra at p. 206). | : 


In short, Age Publishing does not advance the con- 


tention of the appellants; indeed, it does precisely the opposite. 


It renders "persuasive" the very point urged in this Brief. 


| 
| 
The next decision in point of time, cited by appellants, is 


plainly the most important. It is this authority upon which the 


appellants' remaining three cases rely. | ; 
That case is Costello v. Farrell, 234 Minn. 453, 
48 N.W.2d 557 (1951). | 
Because it is the proverbial cornerstone case to all 
| 


others cited by appellants, let us give Costello v. Farrell the 


especial consideration due its reliance by these appellants. 


The facts of Costello show that the original by-laws 


of the Pepsi Cola Bottling Company provided, in By Law 36, for 
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first purchase rights in the other shareholders, the effect of which 
was to prevent a sale of shares by existing shareholders without 
first offering them to the others. This by-law restriction was not 
noted on the share certificate. The authorized and outstanding shares 
consisted of 90,000 sold and ultimately transferred in four blocks 
of 22,500 each. The original purchasers were Mr. and Mrs. 
Costello and Mr. and Mrs. Farrell. Mrs. Farrell's shares were 
ultimately placed in a trust and she ceased to be a shareholder. 
When Mr. Farrell died, his executor sold theestate's shares to Mrs. 
Farrell over the objection of Mr. Costello, the other shareholder. 
The Court observed that while Mrs. Farrell was not aware of the 
by-law restriction at the time of her agreement to purchase, she 

was in fact informed of it at the time of delivery of the share 
certificate (p. 563). 

Thus the question was squarely put: Was this by-law, - 
granting first purchase rights to existing shareholders, valid and 
binding upon a then-outsider, who may have ultimately had notice 
of it, where noisuch first purchase restriction appeared on the 
share certificate? 

Costello held that this by-law was not binding upon 
Mr. Farrell because of the violation of Section 15 of the Uniform 


Stock Transfer Act. 


The Court reviewed prior cases, including Age Publishing 


Company, supra. It observed that the only Minnesote decision was 
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one that pre-dated the Act, Model Clothing House v. Dickinson, 


146 Minn. 367, 178 N.W. 957. More significantly in discussing 
Model Clothing House, the Costello Court added these points: 


"...the sellers of the stock (in Model Clothing) 
were two of the five incorporators of the cor- | 
poration, who had entered into a restrictive 
agreement, which, for the purpose of giving 
effect to the agreement, was incorporated into 
the by-laws. The court cancelled the sale 
and held that the evidence justified the finding | 
that the sale in controversy was made in 
violation of such a contract to a business 
rival having notice of it. It is apparent, 
therefore, that the Model Clothing House 
case can have no controlling application here." 
(p. 562, emphasis added) | 


Costello, then, distinguished the Model Clothing) 


case because it involved an agreement, a contract that was 
et 
violated. It was largely on this ground that that decision was 


held to be applicable to the Costello facts. 


Nor is this all. 


| 

| 

. | 

Costello next discussed the two leading decisions 


of Baumohl v. Goldstein, 95 N.J.Eq. 597, 124 A. 118 and Doss v. 

—_—--————————— ee a 
Yingling, noted above. It distinguished those cases by pointing 
out that in each a "contract" or "written restrictive agreement" 
. | 

was involved. (48 N.W.2d at 562). It observed that "(no) such 
: | 


relationship (of contract, agreement, or privity) exists between, 


Mrs. Farrell and the plaintiff" (ibid). 
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It then quotes with approval a referenee to Doss v. 
Yingling, cited-in the Age Publishing case, supra. p. (44 N.W.2d 
at 562-563). 


It follows that very approval by distinguishing the 


case of Henry Simons Lumber Company v. Simons, 232 Minn. 187, 
44 N.W.2d 726 with these compelling contentions: 


"Plaintiff also cites the recent case of Henry 
Simons Lbr. Co. v. Simons, 232 Minn. 187, 
44 N.W.2d 726. That case involved an 
agreement entered into by a corporation with 
its shareholders, defendant being one of them, 
requiring the individual shareholders to offer 
their shares to the corporation and to other 
shareholders on specified terms before selling 
to an outsider. That brief statement of the 
Simons case is sufficient to indicate that 

the question involved in that case is not the 
same or similar to the one involved here. 
There was no contract between Mrs. Farrell 
and the corporation or Costello agreeing 

to a restriction on the sale of stock of 

the corporation. In our opinion, the restric- 
tive by-law, which was not stated on 
certificate No. .87, the certificate which 

Mrs. Farrell purchased, is no restriction 
upon the transfer of the shares represented 
by the certificate." (p. 563, emphasis added) 


"One of the purposes of the statute, (Section 15 
of the Uniform Stock Transfer Act) must have 
been to’ avoid such litigation as we have here. 
This is not a case where there has been an 
agreement for a restriction between the selling 
stockholder and the other stockholders." 

(p. 563, emphasis added) 


The latter sentence from Costello, just underscored, 


summarizes everything that went before it. 
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It summarizes precisely what Section 1S applies ‘to and 
what it does not apply to. | 

It shows when ‘Doss and Baumohl are spersuasiven to 
the Costello Court, and when they are not. ! 

Costello's vital distinction from Doss v. Yingling and 
Baumohl v. Goldstein, by its own opinion, is in these words: 
"This is not a_ case where there has been an agreement for a 
restriction between the selling stockholder and the other ee 
holders" (44 N.W.2d at 563). | 


Costello v. Farrell was not such a case. It is! not a 


shareholder agreement case. It is a by-law case. 


But Sankin v.: 5410 Connecticut Avenue --- this ivery 


| 
appeal --- is precisely what Costello was not. | 

Costello v. Farrell, as the very cornerstone of | 
appellants agreement, crumbles when appellants employ its support. 


Costello v. Farrell, like Age Publishing v. Becker, 


not only fails to advance appellants one whit; it tums their very 


‘argument upon themselves by plainly positing that Section 15 applies 

only to restrictions imposed_by 4 corporation, in corporate by-laws, 

or in corporate charters, or corporate resolutions or corporate poneaces? 
The next chronological case cited is Sorrick v. Con- 

solidated Telephone Company, 340 Mich. 463, 65 N.W.2d 713 (1954). 


(Appellants Brief, p. 14, footnote 6). | 


| 
4S: | 


Sorrick involved telephone company shares in a 


Reece a That by-law provided that no member could 
own more than five shares. In spite of these provisions, of 
which Sorrick as custodian of the records, had notice, Sorrick 
obtained 25 shares and later sought another share which was 
the subject matter of the suit. 
Michigan's Section 15 statute was similar to all 
others, including that in Costello, and that in the case at bar. 
The Sorrick Court simply quoted from the syllabus 
by the Court in Costello v. Farrell, supra., and adopted its 
position (65 N.W.2d at 716). 
It did so with these words: "We are mindful, 
as indicated in the authorities annotated in 29 A.L.R.2d 901 
that there are divergent lines of authorities on the subject. 
We are impressed, however, -with the reasoning of the Supreme 
Court of Minnesota in Costello v. Farrell, 234 Minn. 453, 48 
N.W.2d 557, 29 A.L.R.2d 890...." (265 N.W.2d at 716) 
Thus Sorrick without reasons or significant explanation 
simply implants Costello in the Michigan law. 
Sorrick, 'we note, involved a by-law, not an agreement. 
Sorrick is simply Costello, garbed in a Michigan citation. 
Sorrick is support for appellants only if the cornerstone 


case, Costello v. Farrell, is secure. 
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We have already sufficiently shown the insecurity of 


that support for appellantd case. 


| 
Thus far, then, of appellants' authorities Age Publishing 


specifically supports the Sankin position. Costello confirms it, 


expressly and by analysis, and Sorrick adopts Costello. 
The case of Hopwood v. Topsham Telephone Company, 
a 


120 Vt. 97, 132 A.2d 170 (1957) is similarly cited by appellants. 


(Brief, p. 14, footnote 6) 


That case, not surprisingly, also involved a by-law. 


In this instance the by-law required that before sale, any shares 


must be first offered for purchase to the board of directors for the 
company or the directors themselves. The plaintiff was not a 


member of the corporation or a shareholder at the time of the by- 


law, but became aware of some general restriction in the by-laws. 

| 
That share restriction did not appear on the certificates, and the first 
purchase offer to the directors was not made. The Court assumed 


| 
for the purposes of the case that the plaintiff was "chargeable with 


knowledge of the by-laws as adopted" (p. 172) 
The Hopwood Court then said this: 


"The defendants...take the Position that the 
statute is of no avail to the plaintiff despite 
its requirement that any restriction on transfer 
be stated on the certificates. This is because, | 
they say, that the plaintiff had notice and 
knowledge of the restriction. This raises the 
question: can notice take the place of 
compliance with the Statute? There are 
authorities which. say that the answer to this 
question is "No", ‘Notably among these is - 
1951, 234 Minn. 453, 
48 N.W.2d 557, 561, 29 A.L.R.2d 890." 
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"So also it has been held that where a 
by-law limiting stock holding to five shares 
was not printed on. shares, purchaser acquir- 
ing more than five was entitled to have them 
transferred on corporation's books even though 
he was corporation officer and knew of restric- 
tion. Sorrick v. Consolidated Tel. Co., 340 
Mich. 463, 65 N.W.2d 713. See annotation 
in 29 A.L.R.2d 890, supra, for further dis- 
cussion and cases." (132 A.2d 170, 173) 


The Hopwood Court then considered the impact of Doss 


and Baumohl, but determined that neither case was persuasive because 


"(in) each the transfer was sought by an officer of the corporation 
who not only had. knowledge of the restriction but also stood in a 
fiduciary relationship to the other stockholders." (p. 174). These 
are precisely the facts on this appeal --- a transfer by an original 
officer holding a fiduciary relationship to his fellow stockholder. 
The point is developed in detail in the section that follows. Finally, 
Hopwood further observes that the by-law itself upon which reliance 
for the restriction was made, expressly and mandatorily requires 
that the share certificates show any transfer restrictions. By its 
very terms, the by-law in Hopwood defeats any claimed reliance upon 
it (132 A.2d at 174). 

Hopwood _v. Topsham Telephone Company, does no more 
for the appellants than did Age Publishing, Costello, or Sorrick. 

It involved a by-law: it affirms the validity of Doss and 
Baumohl; it adopts Costello. It does not apply to a private agreement 


among the shareholders. 


The final decision to which appellants must 


inevitably retreat is. Straits-Transit, Inc. v. Union Terminal 


Piers, 370 Mich. 274, 121 N.W.2d 679 (1963). (Appellants' | 


Brief p. 16) 

Although in their Brief these appellants do not 
show the reason, nor do they distinguish Straits Transit from ! 
Costello and Sorrick, there are facts, unanalyzed or discussed 
in Straits Transit, which might support the appellants’ argument 
to an extent not to be found in any other authority. This is so 
because Straits Transit does involve a shareholder's agreement. 

Straits Transit arose out of the dismissal of a complaint for 
failure to state a cause of action on two counts. The Supreme 
Court of Michigan reversed the lower Court on the first eine 
urged by the plaintiff, namely that they sufficiently alleged 
an action under the Michigan anti-monopoly statute. It sustained 
dismissal on the second cary which relates to matters here, 

The plaintiffs were both Straits Transit (the Coerteetien) 
andsome of theshareholders. The defendants were Amold Transit 
and four shareholders of Straits (the Woods and the Dee). 
Apparently these, defendant. shareholders were parties to a shareholder's 
agreement restricting transfer of the stock to a 90 ons first purchase 


right in the other shareholders. There was a by-law also involved, 


making the same provisions. Neither the by-law nor the agreement 
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restriction was set forth or endorsed on the certificates. The 
admitted facts showed that an outsider, defendant Rudolph, on 
behalf of Arnold Transit, offered to buy the Wood and Proctor 
shares (which together equalled 6,000 of the 34,000 issued), and 
the shares were delivered. The Court simply sustained the decision 
below with this observation: "The trial judge found the restriction 
unenforceable, based upon the Sorrick case cited above, and also upon 
the case of Costello v. Farrell, 234 Minn. 453, 48 N.W.2d 557, 29 
A.L.R.2d 890." (Straits Transit, supra p. 683) 

There was no discussion of what Costello, and thus 
Sorrick, really held, There was no attempt to relate reasons for 
the application of Section 15, limited by Costello to the case of 
corporate action incorporate by-laws and corporate contracts, to private 
shareholder agreements. We have attempted, by analysis of the 
Straits Transit facts to grant appellants,-Benn-5410-Pardo, even more thar 
they appeared to see in the case. Still, it adds nothing in an affirm- 
ative way. It does! not even consider Section 7, discussed infra. 

This then, is the sum total of all of the authority 
amassed from all of the cases Bn palants researched to support 
their position that Section 15 of The Uniform Stock Transfer Act 


strikes at shareholder agreements. 


That support is certainly not to be found in Age Publishing 


Company; nor in Costello; nor in Sorrick; nor in Hopwood; nor even 
in the unspoken lines of Straits Transits. 


Each of those cases in its own way serves to 
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underscore and underpin the very aan the plaintiff, Mr. 
Sankin. 

No, none of these authorities is of any aid to 
appellants. And the one case which has the necessary fact, | 
never analyzes it, but simply rests itself on a “rule" that tums 
out never to have been there in the first place. : 


In sum, the echo that returns from the sounds 


| 
which appellants seek to find in the five cases cited in their | 


Brief, does not speak for them. | 


Their position on Section 15 is simply not in accord 


with authority. 


; | 
Let us now consider the countervailing cases. 


Seg 

What further authorities, besides those implicit in 

| 

the appellants’ argument, previously alluded to, sustain the | 


| 
assertion that Section 15 of The Uniform Stock Transfer Act does 
not apply to agreements between shareholders ? 
Certainly there are the two leading decisions of Doss 
—s 
v. Yingling, 95 Ind.App. 494, 172 N.E.. 801 (1930) and Baumohl v. 
Goldstein 95 N.J.Eq. 597, 124 A. 118 (1924). | 
| 
In Baumohl, the by-laws restricted transfers to a first 
purchase right in the corporation. The Court adopted the view, 


laterto be found in a number of authorities, that the by-laws of a 
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corporation "... may be enforced as a contract between the corporation 
and the stockholders, ‘and between the latter inter sese." (124 A. at 119) 

As another Court observed, "(it) is of course well settled that 
'a void by-law may become a valid contract’...." (emphasis added) 
Palmer v. Chamberlin 191 F.2d 532, 536 and in particular see those 
authorities cited in footnote | of that decision. 

Not all Courts have employed that approach, by finding 
in a "void" by-law which is actually assented to, a valid agreement, 
Apparently the Costello v. Farrell line of authority rejects that approach, 
at least where no actual agreement on the by-law has been made by the 
party affected. 

But for our purposes rere we need not dissect the matter 
that closely. 

Suffice it to say, Baumohl considered its facts solely 
on the basis of a theory of an actual agreement between the shareholders, 
however made. It had before it the self-same provisions of Section 15 
as are at bar. It had before it the self-same problem, for the restriction 
there was also absent from the share certificate. 

The Baumohl Court ae pertinent observations as to 


the reasons for sustaining the agreement. We may observe that 


precisely these same words apply to Messrs. Garfield and Sankin: 


"As among the original incorporators there seems 
to be no reason in principle why they should not 
be permitted to retain the control of the corpora- 
tion in which they have embarked their fortunes 
among themselves, or such of them as stand by the 
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vessel, where no question of a bona 

fide purchaser without notice is involved. 
In this court, where the intent of the 
parties is the thing sought to be enforced, 
every effort should be made to hold men 
to agreements into which they have volun- 
tarily entered, where the same are not ob- 
noxious to any law or policy, and upon 
the strength of which others have changed 
their position or circumstances, or parted 
with a valuable consideration. It is 

their business and their money which is 
involved. It is by their efforts that 
success is attained, if attained at all. 
Surely the public cannot be aggrieved, 

and individuals acting in accordance with 
equitable doctrines cannot be injured, 
because if they have no knowledge or 
notice of a fact, they are not injured by it." 


"This act, of course, was designed for the 
protection of innocent purchasers of stock, 
in the open market or otherwise, and not 


at all as a shield by ‘one with knowledge 
of a condition to unconscionably protect 


himself from the consequences thereof. 
As I have said, the defendant Goldstein 


was one of the incorporators of the company 
and has been an officer and director thereof 
from the time of the incorporation down to 
the present. He cannot plead innocence of 
the company's by-laws, whatever they may 
be worth, and does not undertake to do so. 


As_has been said so often, laws are passed 
for the protection of rights and not for the 


purpose of aiding in the perpetration of 
fraud." (emphasis added) 124 A. at 120-121 


Doss v. Yingling, supra; underscores the pertinent 


the agreement, and its relation to Section 15 (at 172 N.E. 803-804) , 


points when it makes these statements about the provisions of 


with these observations: 
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"The weight of authority is to the effect 

that a corporate by-law which requires 

the owner of the stock to give the other 
stockholders of the corporation or the in- 
corporators, in case the corporation is 
empowered to purchase its own stock, 

an option to purchase the same at an 

agreed price or the then existing book 

value before offering the stock for sale 

to an outsider, is a valid and reasonable 
restriction and binding upon the stock- 
holders. Sterling Loan & Investment Co. 

v. Litel,; 75 Colo. 34,223 P. 753; People v. 
Galskis, 233 Ill.App. 414; Fopian v. 

Italian Catholic Cemetery Ass'n (1927) 

260 Mass. 99, 156 N.E. 708, 709; 
Feldstein's Estate (1916) 25 Pa.Dist.R. 602; 
Nicholson v. Franklin Brewing Co. (1910) 

82 Ohio St. 94, 91 N.E. 991, 137 Am.St.Rep. 
764, 19 Ann.Cas. 699." 


"The complaint in this instance is not 


predicated solely upon the validity of the 
by-law, but also upon an agreement 
entered into between the incorporators 

at the time the corporation was organized 
that when one incorporator desired to 
sell his stock he must first offer the 


stock for sale to the remaining stock- 
holders at the then existing book value 

for a period of 10 days before offering 

it for sale to an outsider, which agreement 
was thereafter evidenced by the. by-law 
heretofore set forth, observed through 
successive years by each incorporator upon 
the sale of the common stock of the 
corporation. 


So whether we hold the restriction on the 
alienation on the common stock as valid 
under the provisions of the by-law or ~ 
ustain the restrictions b irtue of an 
e t ere: we the 

catia ; id 1} } 
by-law, which agreement and by-law were 
thereafter acted upon and observed by the 
stockholders of this corporation, the result 
is the same." , s 
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’ "Appellee Yingling was an original stock- 
holder. He was an officer of the corpora- 
tion --- the president. He knew the terms 
of the agreement and the provisions of the 
by-law which regulated the alienation of 
the stock of this company. He, through 
successive years, acted in accordance 
with the terms of the agreement and the 
provisions of the by-law in the sale and 
transfer of the capital stock of the corpora- 
tion. He knew or should have known 
the law which provides that restrictions 
of the sale of stock shall be printed on 
the certificate of stock, and.as president 
of the corporation, it was his duty to see 
that the by-laws of the corporation were | 
made effectual, and in a court of equity | 
it ill becomes him to invoke the protection ; 
of the statute above referred to." (emphasis added) 


These are words of the leading decisions. 
One is struck by the similar situation between the 


co-conspirator in this case, Mr. Garfield, and both Yingling and 


Goldstein in Doss and Baumohl, respectively. : 


| 
Other authorities add substantial strength and support 
to the points noted by Doss Sar Baumohl, 
| 


In Tomoser v. Kamphausen, 307 N.Y. 797, 121 
N.E.2d 623, 624 the Court of Appeals for the State of New York 


excluded applicability of Section 15 to a restrictive agreement 


between three shareholders, Tomoser is plainly persuasive. 


The issue is made clear-cut by the recent decision 
| 
of Simenstad v. Hagen, 22 Wis.2d 653, 126 N.W.2d 529. (1964). 
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This is so because in Simenstad, where the first purchase agreement 
was not referred to on the share certificate, the Court specifically 
alluded to and compared the decision of Larson v. Superior Auto 
Parts, Inc., 270 Wis. 613, 72 N.W.2d 316. 

Simenstad expressly excluded Section 15 of The Uniform 


Stock Transfer Act from an agreement among shareholders. It 
sete ee ee 


’ 


pointed out that Larson declared unenforceable a corporation contract 


between the corporation and the shareholders; it did not relate to 
an agreement among the shareholders themselves. 


The matter is plainly put with these words from 


Simenstad v. Hagen: 


"...neither sec. 183.14, Stats., nor the Larson 
Case have any application to the facts of the . 
instant action. The statute deals with liens in 
favor of a corporation, and with stock restric- 
tions whereby the option of first purchase is 
given to ‘the corporation, and Larson v. Superior 
Auto Parts, inc., supra, involved a contract 
between a corporation and its shareholders. 

The contract in the instant action, however, is 
an agreement only among four shareholders: it is 
not_a contract between the corporation and its 
members, and sec. 183.14 and the Larson Case(s 


do not apply to such a situation." (emphasis 


added) 126 N.W.2d at 533. 
While there is a still further holding in Simenstad 
relating to riders .on the certificates, it is wholly beside the 


ruling noted. 


Simenstad states it and Mr. Sankin contends Simenstad 


makes sense.: 


Ward v. City Drug Company, 235 Ark. 767, 362 S.W.2d 


27 (1962) is an additional authority for the Sankin position. | 
° | 
There it was urged that a by-law, not endorsed upon the share’ 


certificate, violated the pertinent Arkansas statute, provision 
embodying Section 15. The Court rejected the argument. It assumed 
the by-law was invalid. 


The entire.discussion in Ward v. City Drug, including the 
| 
precedent cited, warrants extended inclusion here: 


"The appellant urges most strenuously that 
this By-law No. 1 was never endorsed on 
the stock certificate as required by § 64- 
315 Ark.Stats., (Section 15), and therefore 
the By-law lacks validity. Appellee urges, 
with equal tenacity, that the secretary of 
the corporation delivered a copy of the 
By-law to the Bank to be attached to the 
certificate; that Dr. McKelvey prevented 
such accomplishment; that both the Bank 
and Dr. McKelvey knew of the By-law; 
and that equity regards that as done which 
ought to have been done. There is re- 
spectable authority to sustain the position 
of each side; (citations); but we find it 
unnecessary to rest our holding on the 
validity, vel non, of the By-law because, at 
all events, Dr. McKelvey and the Trustee 
in bankruptcy of his estate are bound ‘in 
law and in equity by the agreement which 
Dr. McKelvey signed with the other stock- 
holders, as now to be discussed...At the 
time By-law No. 1 was adopted by the 
corporation on April 18, 1960, all of the 
stockholders of the corporation (and this 
included Dr. McKelvey) signed (the) 
instrument...Stockholders may make such 


agreements between themselves, regard- 

less of the validity of a bylaw of the 

corporation." (362 S.W.2d at 30-31, 

emphasis added) 

The mot recent reaffirmance of Doss and its principles 
appears to be in 1966 decision of State ex.rel. Huddleston v. Clarks 
Bill Telephone Company, Ind.App. , 218 N.E.2d 154. 


Taken separately, as in Doss, or Simenstad, or 


Ward, or even Costello; or taken together, as reflected in the 


cited cases within the decisions, the opinions we have examined 


Positively point to| the position stated: Section 15 of The Uniform 
Stock Transfer Act simply does not apply to first purchase or voting 
restrictions in contracts or agreements between the shareholders, 
qua_ shareholders. 

If there were a residual doubt that remained, it 
should be resolved by reference to The Uniform Commercial Code. 

In the District of Columbia, Section 15 is known as 
Title 28 Section 2915, supra. 

That statute has, of course, been repealed and replaced. 
It has been replaced by Section 8-204 of The Uniform Commercial 
Code, enacted into District of Columbia law as Title 28 §8-204, 
passed on December 30, 1963 and effective on January 1, 1965. 

It provides as follows: 

"Unless noted conspicuously on the security 

a restriction on transfer imposed by the : 

issuer even though otherwise lawful is 


ineffective except against a person with 
actual knowledge of it." 


Two Official Code Comments are significant: 


"A. purchaser with actual knowledge of an unnoted 
restriction certainly has notice of an adverse — 
claim (Section 8-304 and Comment). In that 


situation this section adopts the reasoning 
Baumohl v, Goldstein, 95 N,J.Eq. 597,124 

A 118 (1924), and Tomoser_v. Kamphausen, 

307 NY 797, 121. NE2d 622 (1954), rejecting 

the contrary holding of such cases_as Costello v. 
Farrell, 234 Minn 453, 48 NW2d 557, 29 ALR2Zd 
890 (1951)." 14 D.C.Code Ency. 438, 2 Anderson's - 
Uniform Commercial Code 362 (emphasis added) 


"Nor does (this section) it deal with private 


agreements between stockholders containing 
restrictive covenants as to the sale of the 


security as in In re Consolidated Factors | 
Corporation, 46 F2d 561 (DCNY 1931," 14 D.C.C.E., 
at page 440, 2 Anderson's Uniform Commercial 
Code 363 (emphasis added) 


Appellee Sankin underscores both of these quoted 


Official Code Comments, 14 D.C.C.E. 438, 440. 

What the Uniform Commercial Code does, is plainly 
not to make "new" law. It merely restates the existing law as 
to private agreements, and applies the principle of actual knowledge 
to corporate charters, corporate by-laws and -corporate contracts. 
Even in doing so in the latter instance, it no more than “adopts 
the reasoning of Baumohi v. Goldstein, supra, and Tomoser v. 
Kamphausen, supra , and rejects "the contrary holding” of the 
Costello v. Ferrell decisions. We have observed that, properly 
analyzed, the Costello-type cases were by-law cases. Both ; 
explicitly in Costello and Age Publishing, and implicitly in their 
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progeny, this line of decision distinguished itself from cases in- 
volving shareholder agreements, to which, they noted, Section 15 
did not apply. This Official Code Comment, therefore, merely 
reinforces, repeats, and recognizes that very point. It "adopts the 
reasoning” of Baumohl and Tomoser, even in by-law cases. It 
treats a “void” by-law as did the Courts that considered it to be 

a valid contract, binding on those with actual knowledge. That 
is, in part, the reasoning behind Baumohl and Tomoser. 

The: second Official Code Comment, above, states in plain 
unadomed words that this Code provision --- the repealer and the 
replacement for Section 15 --- "does not deal with private agreements 
between stockholders containing restrictive covenants as tothe sale 
of the security as in In re Consolidated Factors Corporation 46 
F2d 561 (DCNY 1931)." Obviously the noted Code Comment 


reference to Consolidated is to the kind of agreements there dis- 


cussed, and here involved, namely the typical situation of a private 


agreement with first purchase right provisions. The one, presently 
reported decision on Sec. 8204 appears to be in Willier and Hart, 
Uniform Commercial Code Reporter Digest, (Mathew Bender Co.), 
1968 Supplement pp 181-183: Perugino v. Samson Land and Dev. Co. 
39 D.& C.2d 500 (Pa. 1965), involving first purchase restrictions in 


an agreement, not appearing on the certificate. The Comment by the 
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Reporter upon the case, said this (p. 865): "The facts of the case 
seem to indicate that the restrictions were the result of a private 
agreement between the shareholders to which Section 8-204 would 
not apply.” 

Thus, we suggest, one more source of support to the 
Sankin position on Section 15 rests within the very terms of Official 


Code Comments on the present Uniform Commercial Code, in words 


that are as clear as they are convincing. 


Section 8-204 of the Uniform Code replaced Section 15. 


But neither apply to shareholder agreements. 


We have not suggested for one moment that, in general, 


the validity of restrictions on transfers of stock depends solely on 
whether they are found or appear in a shareholder's private agreement 
1 


or a corporate by-law. 


V/ : : 
Rather than intrude upon the argument here, or in the 
section that follows, with a lengthy footnote, appellee Sankin 
has set forth in an Appendix to this brief App.7 ) the cases 
and authorities dealing with when shareholder agreements may 
be struck down on other grounds. Since the brief of appellants 
Benn, 5410 and Pardo states they have “limited themselves to 
narrow...points" (p. 2), and thus have raised only the effect of 
Section 15, no attempt has been made in the Appendix to 
elaborate upon the interesting and extensive litigation and 

comment regarding voting and first purchase share restrictions | 
generally. See also Opinion below and authorities cited, Sankin 

v, 5410 Conn, Ave., 281 F. Supp. 524, 550-555; I JA. 55-60). 

It might be observed that, unlike their initial attempt at trial, | : 
appellants Benn-5410-Pardo do not.challenge the voting restrictions. 
We suggest they do not do so because the authorities are so | 
plain. (Appendix to this Brief, pp. j). 


_57 


Only one point has been contended here --- that 


Section 15 doesnot apply to private shareholder agreements. 


We have here met, then, the first question raised by 


appellants Brief, but never discussed within it. 

We have answered here, we think, whether Section 15 
applies in any way, at all, to these facts. 

We now pursue the question, in the portion of the 
Brief that follows, whether, even assuming arquendo the application 
of Section 15 (D.C. Cade Title 28, Sec. 1915), these appellants 
(Benn-5410-Pardo) , because of their flagrant fraud, may, in any 
event, employ that Section at all, as either a shield or a sword 


for the schemes at bar. 


B. Even If Section 15 Is Of The Uniform Stock Transfer 
Act (D.C. Code Title 28, Section 1915) Did Have 
Application To The Shareholder Agreements In This 
Case, Thereby Requiring The First Purchase Re- 
strictions On The Shares To Appear On The Cer- 
tificates, These Appellants, As Fraudulent 


Transferees, May Not Take Advantage Of That 
Statute. 


The Court below primarily rested its decision regarding 
Section 15 upon the principle that in no event could that statute be 


used to protect a fraud. It quoted from Baumohl: 
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“This act (Section 15) was designed for the 
protection of innocent purchasers of stock, 
im the open market or otherwise, and not 


as a shield by one with knowledge of a 
condition to unconscionably protect himself 
from the consequences thereof....As_ has 


been said so often laws are passed for 

the protection of rights and not for the 

purpose of aiding in the perpetration of 

fraud. 124 A. at 121." (emphasis added, 

Sankin v. 5410, 281 F.Supp. at 533) 

The Court properly relied on the cases urged; namely 
Doss v. Yingling, supra, and Baumohl v. Goldstein, supra. 

Doss, Baumohl, and their offspring did not merely hold 
that Section 15 had no application to "agreements". They also 
ruled, as the trial Court noted, that persons with actual notice 
of a share: restriction cannot, in equity or law, take advantage 
of that knowledge. 

In short, all that we have observed before, and all 


that appears in the cases in the prior section of this Brief, applies 


with a fortiori force here. 


The trial Court's Opinion referred to those cases appellants 


have largely relied upon at bar, namely Costello, Hopwood, Sorrick 
and Age Publishing (281 F.Supp. 552n. ll; I J.A. 57). 

It then observed that "...in none of those cases was 
the transfer the result of the fraud of the transferor and transferee" 
(281 F.Supp. at 552; 1 J.A. 57). | 
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The trial Court properly dismissed Section 15 or 
any other attack upon the agreements with words quoted from 
Fontana v. Aetna Casualty and Surety Company, 124 U.S.App.D.C. 
168, 171, 363 F2d 297, 300, words that really say it all: "This 
record discloses a cleverly conceived and boldly executed fraud 


to which judicial approval cannot be given," (281 F.Supp. at 


552, emphasis added; I J.A. 57). 
The Section 15 argument of these appellants, as the 


Court below noted; requires the Court to sanction the fraud. The 


shares, it will be!recalled, had not even been transferred. In 


fact "5410" and The Defendant-Intervenors (including appellant 
Pardo) affirmatively requested relief, by demanding in their | 
“counterclaim” that the Court itself order the transfer of the 
shares (281 F.Supp. at 556, I J.A. 61). 

The trial Court properly underlined its refusal to give 
judicial approval to this fraud, or indeed itself to carry it out, 
with these further words: 


",..it is for the very purpose of aiding in 

the perpetration of the Garfield-Benn-5410 
fraud that this Court is being asked to 

hold the transfer of stock to Benn-5410 

valid! because the Garfield-Sankin restrictive 
agreements were not disclosed on the stock 
certificates. In denying that request, this 
Court'need look no further than the maxim that 
no man may take advantage of his own wrong’ 
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Glus v. Brooklyn Eastern District Terminal, 

359 V.S. 231, 232, 79 S.Ct. 760, 762 (i959)" 

(281 F.Supp. at 553) 

And so, appellees contend here, as they did below 
that for all of the reasons noted in Opinion, he Benn-5410-Pardo 
fraud cannot be shielded by Section 15. ! 

And we think that there are still.further reasons for 
that view. : 

They arise out of the very Brief filed by these 
appellants, Benn, 5410,. and Pardo. 

A significant statement in that Brief is the recognition 
of precisely what appellants’ argument must mean. 

What that argument must mean is set forth in a 
footnote (Appellants Brief p. 4, footnote 5). | 

That footnote is this: "It is not material to the 
question of the validity of the restrictions whether Benn's purchase 
offer was fraudulent or aah | 

That is precisely what appellants argument must mean. 


That is precisely what this Court must hold, if it is 


to sustain the Benn-5410-Pardo position. 


And to sustain that view, it must be ruled categorically 


that fraud, however outrageous, does not affect Section 15. 
The trial Court observed that not in any of the cases 


cited below and noted here (Costello, Hopwood and Sorrick or |. 
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Age Publishing) was fraud involved. 


It observed that it would not give judicial approval 
to,or carry forward,a fraud. Should this Court order its consummation? 
But there are still other answers to add to what 
the Court said below. 
Title 28, Section 2907 is such an answer. 
Title 28, Section 2908 is such an answer. 
Helms v. Duckworth, 101 U.S.App.D.C. 390, 394-395, 
249 F2d 482 is such an answer. 
These) statutes cited also are part of The Uniform 
Stock Transfer Act. They are Sections 7 and 8, in pari materia 


with Section 15. 
They provide as follows: 


"Title 28, §2907. Rescission of transfer. 


If the endorsement or delivery of a certificate 
(a) was procured by fraud or duress; or 


(b) was made under such mistake as to make the endorsement 
or delivery inequitable; or 
If the delivery of a certificate was made 
(c) without authority from the owner; or 
(a) after the owner's death or legal incapacity, the ponnecion 
of the certificate may be reclaimed and the transfer thereof 
rescinded, unless 
(1) the -certificate has been transferred to a purchaser for value 
in_good faith without notice of any facts making the transfer wrongful; or 
(2) the injured person has elected to waive the injury or has been 
guilty of laches in endeavoring to enforce his rights. 


Any court of appropriate jurisdiction may enforce specifically such 
tight to reclaim the possession of the certificate or to rescind the 


transfer thereof and, pending litigation, may enjoin the further 
transfer of the certificate or impound it." (emphasis added) 


"Title 28, §2908. Rescission of transfer of certificate does not 
invalidate subsequent transfer by transferee in possession. 


Although the transfer of a certificate or of shares represented 
thereby has been rescinded or set aside, nevertheless, if the | 
transferee has possession of the certificate or of a new certificate 
representing part or the whole of the same shares of stock, a 
subsequent transfer of such certificate by the transferee, mediately 
or immediately, to_a purchaser for value in good faith, without 


notice of any facts making the transfer wrongful, shall give such 
purchaser an indefeasible right to the certificate and the shares - 


represented thereby." ( emphasis added) ae 

If fraud’ is immaterial, as appellants must argue, | 
what becomes of Section 2907? It states that if endorsement or de- 
livery of certificate is procured by fraud, then the Court may enforce 
the right to reclaim it, or rescind the transfer, and even enjoin 


further transfers. 


Fraud is the difference. And Section 2907 will remedy fraud. 


Appellants argument must mean that Section 2907 simply 
does not apply to any case or has no effect in any case. 
Suppose for a moment this fraud were perfected 
sufficiently so that. Mr.Benn or 5410 or Mr. Pardo actually received 
the Garfield shares. Or let us even consider the escrow pen as “delivery.” 
Is there really any doubt that Mr. Sankin could have 
sought relief under either Title 28, Section 2907 or 2908, if He could 
prove fraud, whether or not the restriction was on the certificate ? 
What are the appellants going to do with these two 
statutes? Would not Section 2907, by itself, cause rescission in this 


or any fraud case? Even without any of the authorities cited, Section 7. 


defeats these parties. 


What basis is there in Section 15 to ignore them? 

What case authority discusses, rules upon, and specifically 
includes a fraud exception from the terms of Section 15? 

What case authority allows appellants to ignore the plain 
language of Sections 7 and 8, supra, specifically and expressly 
affording relief under The Uniform Stock Transfer Act for fraud? 

The Benn-5410-Pardo Brief does not set upon clear-cut, 
reasoned reasons, for its final reliance, but retreats to a comment from 
the Annotation in 29 A.L.R.2d 901 (Appellants Brief pp. 14-15). 

In commenting on the relationship of Costello to Doss and 
Baumohl, the author of that Annotation observes this: 

"These cases (Doss and Baumohl) are clearly distinguishable on 

their facts (from Costello), since in each the transfer was 

sought by an officer of the corporation who not only had 
knowledge of the restriction but also stood in a fiduciary 

relationship to the other shareholders." (29 A.L.R.2d 901, 904) 

It is regrettable that appellants did not insert that sentence 


in their citation from the Annotation, because it focuses on th still 


further weaknesses of their "authorities". 


Garfield, the co-conspirator with Benn and 5410, was 


precisely what “distinguished" Doss from Costello to this author, 
Garfield was an officer, indeed the president. He himself 
requested that the restriction not appear on the certificate. He was the 
original signatory of the agreement. He was everything that Yingling and 
Goldstein were, and more. 
And he held a high fiduciary duty. See.Helms_v, Duckworth, 
101 U.S.App.D.C. 390, 394-395, 249 F.2d 482. 
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Whatever may be the rule elsewhere --- and it appears no 


differently in the decided cases --- the fiduciary duty of Helms is plainly 


demanded by our law. And Mr. Garfield transgressed that demand. 

In Helms _v,. Duckworth, supra, this Court specifically ruled 
that in a "small ‘two-man’ corporation" --- precisely the Garfield 
Sankin corporations at bar --- "the holders of closely held stock (in 
such corporations) bear a fiduciary duty to deal fairly, nonestiys and 
openly with their fellow stockholders and to make disclosure of all 
essential information" (110 U.S.App.D.C. at 395, emphasis added). 

Cf. Smith v. Taylor 65 App.D.C. 40. 79 F.2d 165 (1935) Note, 72 Harvard 
L.Rev. 555. 

Thus, with these facts --- a corporate officer and original 
shareholder as the transferor, a seller who held.a fiduet ary duty --- 
the case at bar is squarely within what the author of the Annotation 
stated were the "distinguishable" facts of Doss and Baumope 

Sankin v, 5410 Connecticut Avenue Corporation is more than 
Doss _v. Yingling: it is Doss with wilful fraud. It is more than Baumohl 


v. Goldstein: it is Baumohl with flagrant fraud. It is not, in short, 


Costello; nor does it bear any resemblance to appellants’ authorities. 


The decision below is therefore plainly right, whether because 
Section 15 simply does not apply at all, or because Section 1S is no shield 


to the fraud found in these appellants. | 


C. The Appellants Have No Equitable Standing To 


Receive Affirmative Relief From The Court. 
ae 
The Court noted that 5410 and the intervenors sought 
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affirmative relief. They requested that an order issue registering the 
Garfield shares in the name of 5410 on the books of the corporations 
involved (281 F.Supp. 524, 556; I J.A. 61). 

These appellants insisted below, as they insist here, 
that @ Court somehow can be used not only to sanction a fraud it has 
already found, but to aid and carry it to its conclusion. 

2/ 

It is, we think, an absurd argument. 

To accomplish what these appellants urge, Judge Jones would 
not only have had to rid himself of his finding and omit all consideration 
of what he termed "a gross and wanton outrage", he would have had to 
join hands with appellants Benn, 5410, and Pardo --- however unclean 


theirs may be --~- and order the transfer of the shares to them. 


He did not do so for the reasons he stated: he could give 


no judicial approval to this fraud; he could not perpetuate it; he could 


not be used to complete it. See, Sankin v. 5410 Connecticut Avenue 
Corporation, authorities and discussions 281 F.Supp. 524, 552-553, 


556-558, 568-569 (IJ.A. 57-63, 73-74). 


_ 2/ We think it clear that the defendant-intervenors have no standing 
to obtain relief for themselves because they are no more than alleged 
shareholders of 5410. Mr. Pardo, therefore, should not be before this 
Court. He, and they, gain or lose with 5410. They are bound by what 
binds 5410. They have no independent causes of action against 
Mr. Sankin. Their remedies are either as beneficiaries of a 5410 claim 
against Mr. Sankin or as claimants against wrongdoers to them within 
5410. There is no relief this Court could give them. See: Waller v, 
Waller, 187 Md. 185, 49 A.2d 449, Green v. Victor Talking Machine 
Company, 24 F.2d 378. Annotation, 33 A.L.R.2d 473, and cases” 
collected; W, A. Shaeffer Pen Company v, Lucas, 59 App.D.C. 323, 325, 


41 F. 2d 117; Reiter v, Universal Marion Company, 173 F.Supp. 13, A 
(D.C.D.C.). 
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What he could not do, he rightly would not do, 

The same reason for the same refusal prevails in this 
Court as it did below. 

It mocks this Court to suggest. that it must mandatorily 
sanction a fraudulent sale, and order that that fraud be fulfilled. 

That is the effect, indeed the prayer, of Benn, 5410 and Pardo. 

If it is not this, then what is the appeal all about ? 

And if it is this, it ought to be as firmly and finally rejected 


3/ 


by this Court as it was in the Opinion below. 


Il, THE COURT COMMITTED NO ERROR 
IN DENYING BENN'S MOTION FOR A 
NEW TRIAL OR IN ITS EVIDENTIARY 
RULINGS. 


Mr. Benn urges, in what appears to be the position 


to which he finally retreats,that the Trial Court smild have granted 
his Motion for a New Trial because (1) The unsworn alleged statement 


of Janet Garfield after trial called her veracity into question; and 


3/ See Fontana yv, Aetna Casualty and Surety Company, 124 U.S.App.D.C. 


168, 171, 363 F.2d 297, 300 (1966); Glus v, Brooklyn Eastern District 
Terminal, 359 U.S. 231, 232, 79 S.Ct. 760, 762 (1959); Cochran v. 


Burdick, 67 App.D.C. 87, 90, 89 F.2d 831, 834 (1937); Udall v, 
Littall, 125 U.S. App.D.C. 89, 96, 366 F.2d 668, 675 (1966); The 
Amiable Nancy, 16 U.S. (Wheat.) 546, 558, 4 L.Ed. 456 (1818); 

Lake Shore R. Co. v. Prentice, 147 U.S. 101, 114, 13 S. Ct. 261 (1893). 
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{2} testimony of one Joe Harris, in another case, reflected upon the findings 
regarding International Timber. (Appellant's brief 18-22). 

Plainly, it really requires no citation to state the appellate 
rule to which no exception can be taken: The grant or denial of a Motion 
for a New Trial rests in the sound discretion of the Court; that discretion 
will not be disturbed absent plain abuse; and where there has been a trial 


by the Court and the Motion is concerned with "credibility", and thus 


demeanor, only an “arbitrary" denial could cause reversal. Cf. Ruppert v. 


Ruppert, 77 App. D.C. 65, 67, 134 F. 2d 497. 
There is simply no showing of either an abuse or an arbitrary 


act. Indeed, the Court, considering the circumstances and history of this 


4/ 


case, could have done nothing else. Seel J.A. 241-266. 


4/ The so-called “statement" is not competent; it is unsworn; it is not 
properly identified as the voluntary statement of the alleged party and 
all of the alleged "identification" is the purest hearsay. The "statement", 
such as it is, was apparently obtained in June of 1967 and although the 
Master had just issued his ruling, no effort was made to submit the matter 
to the Court for re-opening of the evidence at the time of the alleged statement 
and before the final decision. The Statement, unsworn to and never filed ~ 
in a competent or proper form earlier, only bears out what developed from 
Mr. Sankin's Opposition to the Motion. In response to his Opposition, 
Mr. Benn's Counsel filed a "Special Reply" and conceded that Attomey 
John Strickroot on behalf of Mrs. Garfield states that she contends 
“statement is false and her signature thereon is a forgery". Mr. Benn's 
counsel also conceded that "counsel for defendant Benn does not and 
cannot, state that Janet Garfield's statement is true and therefore a new 
trial should be granted." (Reply on Motion, App. this Brief, K-M): If 
Mrs. Garfield did in fact give the Statement, plainly she had an ulterior 
motive for denying any relationship with Mr. Benn in that she was then being 
sued for divorce by her busband and because she is purported to have said 
in paragraph 8 that the Garfield Apartments now belong to her. The whole 
statement even if given, is belied by the testimony in the case and even more, 
by the testimony of Mr. Silver in direct conflict with Mrs. Garfield's alleged 
statement that there was no involvement with Mr. Benn. (See alsol J.A. 245, 
132-136, 107,108). Similarly it conflicts with the concessions of counsel 
that Mr. Benn had actual notice of the terms of the Agreements (1 J.A. 49-50; 
281 F.Supp. at 544-545). As to Mr. Harris , he was listed as a witness for 
trial (1 J.A. 241-243). 
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Mr. Benn concludes his Brief with a complaint about his 
failure to be able to bring in certain hearsay testimony of one Joe 
Harris regarding International Timber, and with respect to certain 
documents he proffered. (See 1 J.A. 242 showing Harris as a witness; 
see also Harris receipt, 1 J.A. 244). | 

Only a full reading of the record could satisfy this Court 
that Mr. Benn received every consideration. That, however, should 
be unnecessary when one considers what Link, Whiting, Pardo and 
even Benn himself admitted about Intemational Timber. As much to 


the point is the fact that his present counsel advance no theory upon 


which the evidence is admissible. (See Statement of Case, supra.) 


Mr. Benn's problem, as a_pro se_ party during part of 


the trial, was not with the Court or its rulings. Mr. Benn's problem 
was Mr. Benn. Mr. Benn was found unworthy of belief because” 
Mr. Benn is_ unworthy of belief. He was, in this case, precisely 


what the Court termed him --- a person who "gave testimony without 


5/ 


regard to truth." 281 F.Supp. 524, 544. 


5/ It might be noted that Mr. Benn did have counsel at pretrial and 

at trial through the crucial testimony of Mr. Sankin and Mrs. Garfield 
(See volumes 1-7); he thereafter had the considerable aid of 5410's 
counsel, the defendant-intervenor's counsel and Mr. Pardo, and in 

fact adopted their defense (Tr. 5295, vol. 37; 11 J.A. 381); that it 
appears he and they had identical positions is apparent from this fact 

and the further fact that it was he --- Benn, personally --- who paid 

the attorneys in this case representing 5410 (Messrs. Hillard, Donahue, 
Chase and Seegmiller). See Objections to Master's Report filed by the 
present attorneys for Mr. Benn, p. 6; 1 J.A. 239-240). This Court may 
also observe that the trial judge carefully insisted that he would not 
relieve Mr. Lyman if Mr. Benn desired him as an attorney (1 J.A. 246-251). 
He has no complaint. Mr. Benn's "pro se” abilities appear rather unusual 
if one examines the Trial Brief and Trial Memoranda that he “filed pro se." 
(1 J.A. 201-214; See also Exhibits 1 J.A. 171-200). 
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TI. CONCLUSION 


This Brief should end where its Statement of the Case 


The Trial Court stated the theme and the fact: 


"The conduct of Garfield and Benn-5410... 
makes apposite here the long since spoken 
words of Justice Story: 'Upon the facts 
disclosed in the evidence, this must be 
pronounced a case of gross and wanton 
outrage, without any just provocation or 
excuse'..." Sankin v. 5410, 281 F.Supp. 
524, 568 (1968) 


This Court should not permit that outrage to prevail. 


This Court should affirm the judgment below. 


Respectfully submitted, 


Edward L. Genn 

Attorney for Appellee Sankin 
610 Colorado Building 
Washington, D. C. 20005 
638-2027 


Of Counsel: 


BROWN, GENN AND BROWN 


STATUTES INVOLVED 


Title 28, Section :2915 - There shall be no lien or. restriction unless 
indicated on certificate. 


"There shall be no lien in favor of a corporation upon the shares 
represented by a certificate issued by such corporation and there shall 
be no restriction upon the transfer of shares so represented by virtue 
of any bylaws of such corporation, or otherwise, unless the right of 
the corporation to such lien or the restriction is stated upon the 
certificate." 


Title 29, Section 9ll - Voting Shares, providesas follows: 


: "(a) Unless otherwise provided in Articles of Incorporation, 
each outstanding share shall be entitled to one vote on each matter 
submitted to a vote at a meeting of shareholders.” 


Title 28, Section 8-204 - Effect of issuer's restrictions on transfer. 


"Unless noted conspicuously on the security 4 restriction 
on transfer imposed by the issuer even though otherwise lawful is 
ineffective except against a person with actual knowledge of it. (Dec. 30, 
1963, 77 Stat. 735, Pub. L. 88-243, §1, eff. Jan. 1, 1965).” 


Title 28, Section 2997. Rescission of transfer. 


"If the endorsement or delivery of a certificate 

(a) was procured by fraud or duress; or “ 

(b) was made under such mistake as to make the endorse- 
ment or delivery inequitable; or 
If the delivery of a certificate was made 

(c) - without authority from the owner; or 

(a) after the owner's death or legal incapacity, the 
possession of the certificate may be reclaimed and the transfer thereof 
rescinded, unless . | 

; (1) the certificate has been transferred to a pufchaser 

for value in good faith without notice of any facts making the transfer 
wrongful; or 

(2) the injured person has elected to waive the injury 
or has been guilty of laches in endeavoring to enforce his rights. 
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Any Court of appropriate jurisdiction may enforce 
specifically such right to reclaim the possession of the certificate 
or to rescind the transfer thereof and, pending litigation, may 
enjoin the furthér transfer of the certificate or impound it." 


Title 28, Section 2908.- Rescission of transfer of certificate does not 


invalidate subsequent transfer by transferee in possession. 


“Although the transfer of a certificate or of shares repre- 
sented thereby has been rescinded or set aside, nevertheless, if the 
transferee has possession of the certificate or of a new certificate 
representing part or the whole of the same shares of stock, a subsequent 
transfer of such certificate by the transferee, mediately or immediately, 
to a purchaser for value in good faith, without notice of any facts making 
the transfer wrongful, shall give such purchaser an indefeasible right 
to the certificate and the shares represented thereby. " 


Mr.°Sankin noted what occurred on April 21, 1959, 


when he was first struck with the announcement of the "sale" with 


these words. (Tr. 235,-Vol. 2): 


"A. My immediate response was to tell Joe, "Joe, you 
can't do something of this type. We have a contract to the effect 
that you must first offer this stock to me." Mr. Benn immediately 
interrupted and said, "He has already sold it to me. Don’ t you 
understand English? I have bought control of these corporations, 
and I intend to exercise control." I turned to Mr. Benn and I said, 
"Mr. Benn, I don't know whether or not you have; but if you have, 
I just want to tell you that I have an equal voting arrangement with 
Mr. Garfield; it is in writing; and if, in fact, you have purchased 
this stock, it is subject to my equal voting rights." 


An argument started to ensue. Voices were raised. 
I said there is no point to continuing this discussion, let me see if 
I can get our attorney on the phone. I picked up the phone; and, 
fortunately, Mr. Chaite was in his office. Mr. Chaite was on one 
end, Mr. Garfield on one extension, I on the second extension, 
Mr. Benn on the third extension. A rehash of this took place, and 
we decided that there was no point to continuing this conversation 
in the office in the presence of some other people who were there; 
and we all went down to Mr. Chaite's office. 


Q. Now, for the record, Mr. Chaite is Mr. Arthur Chaite 
who was formerly a defendant in this case and is attomey for the: 
two corporations, is that correct, sir? 

A. That is correct. 

Q. What happened in Mr. Chaite's office? . . . 

". . . I again turned to Mr. Benn as I had in the car on 
the way to the office, advised him about the equal voting rights. He 
again reiterated that he purchased control, that he was an innocent 
purchaser for value. He showed me a copy of the negotiable 
instruments law, purportedly, that said he was an innocent purchaser 
for value; and he demanded -- I don't know if he demanded) -- but 
the conversation with regard to the right of first refusal andi the voting 
rights continually came into the conversation. And he actually saw- the 
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stockbook with the stockholders agreement physically attached to the 
book; and before he looked at it he made an announcement that I am 
not going to be bound by anything, I just want to see it. And he 
did examine it;'and, thereafter, the meeting broke up." 


The April 21, 1959 meeting was described by Mrs. Garfield, 


as follows (Tr. 812-815, Vol. 6): 


BY MR. GENN: 


Q. And when you arrived at the Garfield apartment 
building, what transpired ? 


BY MRS. GARFIELD: 


A. Mr. Benn told Mr. Garfield all along, as we were 
driving out, “Now Joe, you be quiet. Let me do the talking. I will 
handle Sankin." So we got to the Garfield and we met Mr. Sankin -- 
Mr. Benn, Mr. Garfield and myself. And Mr. Benn went in and 
introduced himself as having purchased the stock in the two corporations. 


Q. You were present at that time? 
A. Yes I was. 
Q. Do you recall what was said? 


A. Mr. ‘Sankin said, "Joe, you can't do this to me." He 
said, "We've got an agreement. You just can't do this to me. You 
can't sell this without first offering it to me." 


. And all the time Mr. Benn was saying to Mr. Garfield, 

"keep quiet, Joe; I will do the talking. I am handling this." 

Q. Do you recall anything else in that conversation? 

A. Yes. Mr. Sankin repeatedly says that Mr. Garfield 
couldn't do this to him, and that he was going to call his lawyer. 
{Mr. Arthur Chaite] 

So he called Mr. Chaite; and Mr. Chaite was on the 

phone, and Mr. Benn:was on one phone, and Mr. Garfield was on another 
phone. 


x kek 


THE COURT: What happenéd after you had the telephone 
conversation with Mr. Chaite? 
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THE WITNESS: Mr. Sankin was to bring Mr. Garfield 
and I with him to Mr. Chaite's office. 


BY MR. GENN: . 

Q. Was there a discussion at Mr. Chaite's office? 
Yes there was. 
Were you present during the discussion? 
Yes. . 


Who was present during the discussion? 


Mr. Chaite, Mr. Benn, Mr. Garfield, Mr. Sankin and 


myself. 


Q. And what do you recall of the conversation, and would 
you state what conversations you recall at that meeting? 


A. I recall that Mr. Benn went in and told Mr. Chaite 
that he was the new owner of this, my husband's stock; andj he had bought 
66 2/3 per cent of the Garfield and Sankin and the Julius Sankin, Inc., 
and that he purported to take Mr. Garfield's place. And he wanted to 
see the books. And Mr. Sankin continuously said, "He can't do this 
to me. Show them, Arthur, that he can't do this to me. We have an 
agreement that Garfield canna sell to anyone else without first offering 
it to me. 


This was what Mr. Sankin stated? 
Yes. 


Do you have an estimate as to about how long that 
meeting took? | 


A. I really haven't. 


Q. Now when did the next meeting take place? 

A. To the best of recollection, that was the end of the 
meeting with Mr. Sankin that day. And we continued with Mr. Benn 
that day until we went home to Miami that night. 
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Q. Now after the meeting with Mr. Chaite, do you recall 
any discussions with Mr. Benn? 


A. Yes. Mr. ‘Benn constantly repeated, "Joe, I am 
handling it all, and you're lucky you're getting away from that thief. 
He would have stolen everything you had. It's just a matter of : 
time now until you get your property back. Just sit tight and don't 
talk to anyone.”” 


x *& * 


Mr. Benn's threats did not end with that April 2lst meeting, 


as Mr. Sankin's further testimony plainly shows: 
(Ir. 240-242, Vol. 2) 
BY MR. GENN: 


Q. Now, sir, when was the next contact with one of the 
parties or group of parties in this case? 


MR. SANKIN: 

A. On the 24th of April, the following day. 
Q. What happened then? 

A. I had a very nasty procedural problem. 


Q. Well, Mr. Sankin, let me interrupt you a moment. 
was present at this particular meeting that you are referring to? 


A. On the 24th? 

Q. Yes. 

A. Myself, Mr. Chaite, Mr. Benn and Mr. Saunders. 

Q. Will you tell us what transpired? ™ 

A. The building was still under construction. It was 
getting towards its terminal stages. I had dozens and dozens of bills 


that had to be paid. 


MR. SEEGMILLER: I object. This is not responsive to 
the question. What transpired was the question. ; 


APP, F 


THE COURT: Go ahead and just tell us what transpired. 

‘THE WITNESS:. I made arrangements with Mr. Benn that 
he would be put in Mr. Garfield's position with. regard to co-Signing 
checks of the corporation and that he would be substituted for 
Mr. Garfield as a director and officer of the corporation. Iimade it 
very clear that this was being done solely for the purpose of 
continuing the business of the corporation, that I had nothing to hide 
and that I had no objection to him signing checks with me, but I 
also made very clear that this was done for that reason alone and 
that I was not recognizing the sale or recognizing him or recognizing his 
position. 

There was a basic cleavage that was discussed | several 
times, namely, would Mr. Benn recognize my equal voting position? 
And Mr. Benn's answer, no, he bought control, he was going to 
exercise control, and if I started fooling around, that he would put 
this corporation into receivership; and he knew that the appointment 
of a receiver -- 


MR. LYMAN: I object to this. 


THE COURT: I sustain it. 


MR. GENN: If the Court please, I think he is stating -- 


THE WITNESS: Mr. Benn told me that he could 'put it into 
receivership and that Mr. Benn knew that if a receiver was appointed 
that this would be a violation of the terms of our mortgage commitment 
and that the commitment could be recalled or rescinded; and that he, 
Mr. Benn, also told me that money was not important to him, that he 
had enough to take care of this building, and he didn't need any 
mortgage. SolI just better behave myself. 

Also at that meeting we signed some checks. I withdrew 
$20,000 in the form of two checks, one for 12 and one for 8; and a check 
was given to Mr. Chaite for legal services; and a check was made out 
to Mr. Benn in the amount -- not to Mr. Benn -- to 5410 Connecticut 
Avenue Corporation, in the amount of $24,000. This was necessary and 
agreed to because Mr. Benn said unless he received this money he 
would not agree to co-sign checks and permit this business to continue." 


Mr. Dobin's testimony about the May 15th meeting 


(Tr. 1442-1444, Vol. 1): 


MR. DOBIN: 


“Mr. Sankin, myself, Mr. Benn, and Mr. Whiting sat 
down in the lobby of this apartment house; and Mr. Benn and Mr. Sankin 
primarily -- I think Mr. Whiting didn't say a word until much later, and 
I didn't participate, in effect, while the conversation was in the lobby -- 
they started to talk about the building and the transactions which had 
presumably occurred between Mr. Benn and Mr. Garfield. Mr. Benn 
took out of his briefcase certain papers, which I never saw, but which 
he identified and showed to Mr. Sankin as documents related to this 
transaction. He didn't leave them with Mr. Sankin. He put them 
back in his bag. 

At some point Mr. Sankin, I would imagine, if I remember 
correctly, raised the question of his voting rights in connection with 
stock he owned, and Mr. Benn and Mr. Sankin's voices rose considerably. 
I was embarrassed, and I suggested that perhaps we ought to move into 
Mr. Sankin's private office, because it looked like the meeting was 
going to take some time now; and we moved into Mr. Sankin's private 
office, the four of us, we were alone; and the conversation continued 
first about this business of the voting rights. I think I participated more 
when we got into this private room. Both Mr. Sankin and I told Mr. Benn 
that Mr. Sankin had certain voting rights in the stock as a result of an 
agreement with Mr. Garfield. 

Mr. Benn said he didn't recognize those rights and my 
memory is he took out from his briefcase what appeared to be a code. 

I can't tell whether it was a negotiable instruments law or one of the 
uniform acts; but he read a portion of that act to us as evidence or 
argument as to why he wasn't bound by it and didn't have to recognize 
these rights. And I remember his using the words bona fide purchaser 
for value; and he said he was such a bona fide purchaser for value. In 
any, event, he said he didn't recognize the rights. 

The conversation then turned to the question of the amount 
which we understood, Mr. Sankin and I understood that Mr. Benn was 
paying for the purchase he had presumably made from Mr. Garfield. 

And Mr. Sankin told Mr. Benn that he thought he had paid . 
much more than the! building was worth for his relative share as evidenced 
by the amount of stock he bought. 

Mr. Benn said he agreed that the building was not worth 
a@s much as he paid. He told us that he was a wealthy man and that 
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he had a considerable amount of money and especially he had ‘certain 
money, he said, outside the country; and that as a result of the 
money that was available to him outside the country, he was able 

to pay more than the building was worth if he could ey convert 
his interest into dollars." 


AUTHORITIES REGARDING GENERAL VALIDITY OF VOTING RIGHTS 
AND FIRST PURCHASE RESTRICTIONS 


As to the validity of the plaintiff's position on legal 
interpretation and effect of a right of first refusal and voting rights 
see: Corbin on Contracts, Vol. 5A, Sec. 1174; O'Neal Close Corporations 
II, Sec. 7.08; Allen v. Biltmore Tissue Corporation, 2 N.Y.2d. 534 
ISI N.E.2d. 812, 814; In re Mathers Estate, 410 Pa. 361, 189 A.2d 
586 at 591; Kaminsky v. Kahn, 13 App. Div. 2d 143, 213 N.Y.S. 2d 
786, 788; Model Clothing House v. Dickinson, 146 Minn. 367, 178 
N.W. 957; Ringling Brothers, etc. v. Ringling, 29 Del. Ch. 610, 53 
A. 20 441 (1947); Sterling Loan v. Litel, 75 Colo. 34, 223 P. 753, 755; 
Trefethen v. Amazeen, 93 N.H. 110, 36A.2d. 266. See also cases 
cited infra all applying the principle. 


As to support for plaintiff's position on the validity and 
enforceability of the price provisions involved, see Gutch v. Meccia, 
60 A.2d 649, 650, 142 N.Y. Eq. 430; Howard v. Fitzgerald, 58 
Wash.2d 403, 353, P.2d 366; Parker v. Murphy, 146 S.E. 254, 
257-8, 152 Va. 173 (1929); R. F. Robinson v. Drew, 144A.67 68-69, 
83 N.H. 459; Schwartz v. Petty, 140 A.2d 63 (D.C.Ct. App.); 
Williston on Contracts (3rd Ed. Jaeger), Sec. 41, pp. 129-131; 

Sec. 47, 153-155 


See also annotations, 13 A.L.R.2d, 807 at 812; 29 A.L.R. 
2d, 901; 45 A.L.R.2d, 799, 801-802; 61A.L.R.2d, 1318. See also 3 
Williston (2d Ed.) § 844; 5 Williston on Contracts (2d Ed.) §1436; 
2 Pomeroy's Equity Jurisprudence 4th Ed., §899; Corbin on Contracts, 
Vol 5A, §1174; Cataldo, Stock Transfer Restrictions and the Closed 
Corporation, 37 Va. L.Rev. 229 (1959); Hornstein, Stockholder 
Agreements in the Closely Held Corporation, 59 Yale L.J. 1040 (1950); 
O'Neal, Close Corporations, Callaghan & Company, 1958, Vol. II, 
sec. 7.09, pp. 13-14, and O'Neal, Restrictions on Transfer of Stock 
in Closely Held Corporations; Planning and Drafting, 65 Harv. L. Rev. 
773 (1952). 


As to the binding effect of the restrictions upon those with 
notice, in addition tc cases in Brief, see: Bator v. United Sausage Co., 
80 A.2d 442, 138 Conn. 18; Bishop v. Vose, 162 F. Supp. 92, 95; Black 
and White Cabs v. Smith (Mo.) 370 S.W. 2d 669, 671; Boswell v. Buhl 
63 A. 56, 213 Pa. 450; E. K. Buck Retail Stores v. Harkert, 157 Neb. 867, 
62 N.W. 2d 228, A.L.R. 2d. 774, 790; Federal Services Finance v. 
Bishop National Bank (C.A. 9), 190 F.2d 442, 444 n.3; First National Bank 
of Canton v. Shanks, 73 N.E. 2d. 93, 97, 99 (Ct. Com. Pl. Ohio); 
Katcher v. Ohsman, 97 A.2d, 180 26 N.J. Super 28; Krauss v. Kuechler, 
300 Mass. 346, 15 N.E.2d. 207, 7 A.L.R. 355; Palmer v. Chamberlin, 
191 F.2d 532, at 536-539; In re West Waterway Lumber Company, 

Wash. __—i«,:« 367 P.2d. 807, 811, 812. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS SANKIN 
| 
v. Civil Action No. 1493-59 
5410 CONNECTICUT AVENUE 
CORPORATION, et al. 


JAMES T. BENN 


Vv. Civil Action No. 4002-60 


JOSEPH A. GARFIELD 
JANET GARFIELD 


| 
SPECIAL REPLY OF DEFENDANT BENN TO OPPOSITIONS TO MOTION FOR 
NEW TRIAL, TO AMEND THE JUDGMENT, AND FOR OTHER RELIEF’ 


The Oppositions filed herein by the plaintiff and defendant Garfield 
to this defendant's Motion for New Trial, To Amend the Judgment, and for 
Other Relief are directed either to substantial matters raised by! the motion, 
which must be decided in the discretion of the Court, or to the Teens of 
due diligence in presenting the evidence. One further matter, however, 
raised in plaintiff's Opposition, tangentially bearing on the issue of due 
diligence, requires a special and specific answer. 

Plaintiff makes gratuitous and uncalled for observations on the 
conduct of counsel for Benn and 5410 Corporation in presenting this new 
material to the Court. Counsel for Benn does not need to be reminded by the 
plaintiff of his obligation to this Court. Counsel for Benn adnits freely 
that he has not had any personal conversations either by telephone or in 
person with Janet Garfield. He has, however, spoken on the telephone both 
to Mr. Roman and Mr. Vernell in Florida, and Mr. Appel in Washington, who 
have reiterated the substance of their affidavits. 

The delay between Janet Garfield's statement and the filing of 
this motion, which Sankin and Garfield both imply amounts to a lack of due 
diligence, arises precisely because counsel for Benn was concerned that the 


Garfield statement was not notarized and hence might be untrue or | repudiated 


by her. It was for this reason counsel for Benn sought additional independent 
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methods of verifying whether she had ever made the statement in question or 


admitted the truth of its contents; such verification was found in the other 


| 
| affidavits submitted with the motion. 


Her failure to notarize the statement on two occasions raised grave 
doubts in counsel’s mind whether Janet Garfield (a) had made the statement, 
or (b) if she had made the statement, whether it was true. However, having 

| regard to the fact that the Garfield statement raised inconsistencies with 
her prior testimony, and having further regard to the fact that she had not 
notarized and returned the original, counsel determined, it is submitted 
correctly, that direct contact with a hostile witness and adverse party whose 
credibility was to be called into question would produce no reliable results. 
Clearly, the principal initial issue is whether the statement was made, not 
its truth, since as an admission, it would affect the weight of her testimony, 
even if untrue. What was required was some independent corroboration of the 
authenticity, if not the truth, of the statement; such corroboration was found 
in the affidavits of Roman, Vernell, and Appel. Counsel knows of no require- 
ment to alert a hostile witness and adverse party of the possibility that her 
credibility may be attacked in subsequent trial proceedings on the basis of 
a statement attributed to her in affidavits which counsel has every reason 
to believe are genuine. 

Counsel for Benn has been informed by Mr. John C. Strickroot of 
Fowler, White, Collins, Gillen, Humkey and Trenam, 501 City National Bank 
Building, Miami, Florida, who claims now to represent Mrs. Garfield, that she 
asserts that the statement is false and that her signature thereon is a 
forgery. This is contrary to the finding of Appel and is a matter to be 
resolved by the Court, not by counsel. 

In judging plaintiff's unnecessary contention concerning the responsi- 
bility of counsel in: this case, the Court is also requested to weigh carefully 
the tone of defendant's Motion for New Trial. Counsel for defendant Benn 
did not couch this motion in terms of the undeniable certainty of the truth 


lof Mrs. Garfield's current statement. Counsel was well aware that in a case 
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of this kind no statements may be taken at face value, but counsel was 
equally aware that he would be remiss in his duty to the Court and to his 
client if he failed to acquaint the Court with the existence of this statement 
as supported by the other affidavits. Surely, the plaintiff is not suggest- 
ing that because it would be virtually impossible to determine directly from 
Janet Garfield what her present version of the story is, this statement should 
have been ignored and not brought to the attention of the Court, particularly 
in light of the affidavits submitted therewith. Counsel for defendant Benn 
does not and cannot state that Janet Garfield's statement is true and that, 
therefore, a new trial should be granted. On the other hand, counsel owes 
a duty to this Court and his client to point out the existence of this state- 
ment and the fact that witnesses have attested to, at least, an oral admission 
of its truth and to the authenticity of the signature appearing thereon, all 
of which may induce the Court to exercise some or all of its broad discretion- 
ary powers under Rule 59. | 

Finally, on the issue of due diligence, the Court also ‘is requested 
to take into account that a former motion of this defendant for reconsideree 
tion of some of the issues in this case was denied with a specific indication 
that it was premature, the appropriate time for raising such matters being 
after judgment as permitted by Rule 59. Surely, this defendant is not to be 
penalized for following guidelines laid down by the Court. | 

CONCLUSION 
It is submitted that the Court should not permit this seemingly 


needless ad hominem argument raised in plaintiff's opposition to prevent the 


Court from exercising such of its powers under Rule 59 as it deems appropriate. 


WILLIAM H. DECK 


Attorneys for Defendant Benn! 
538 Pennsylvania Building | 
Washington, D. C. 20004 
393-6877 
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ARGUMENT 

A. THERE IS NO VALID DISTINCTION BETWEEN RESTRICTIONS ON 

ALIENATION CREATED BY CORPORATE CHARTER OR BYLAWS AND 
THOSE CREATED BY PRIVATE AGREEMENT. 


To meet appellants’ contention that the restrictions purportedly 


imposed by the stockholders’ agreement between Garfield and Sankin were 


invalid because not inscribed on the stock certificate as required by 


Cao 


Section 15 of the Uniform Stock Transfer Act, appellee Sankin argues that a 
distinction must be drawn between restrictions created by corporate bylaws or 
charter and those originating in errata agreements entered into between 
shareholders. To lay the groundwork for this argument, Sankin seen that 
Section 15 is intended to apply only to liens or restrictions imposed by a 
corporation, but a plain reading of Section 15 makes it quite clear that the 
section prohibits and limits the enforceability of any restrictions whether 
imposed by a corporation "or otherwise" unless the right of the corporation to 
such lien "or the restriction” is stated upon the certificate. Quite clearly, 
what is meant here is that, quite apart from liens in favor of a corporation, 
the restriction, how ever created, must be stated upon the certificate before 
it can be enforced against purchasers with or without notice of the restric- 
tion. Section 15 creates two distinct species of rights which arelentorcesiie 
only if inscribed on the stock certificate. These rights are (1) liens in 
favor of a corporation, and (2) restrictions on transfer "otherwise" created. 
It is the latter rights which are involved here. ! 

Appellee Sankin attempts to sustain the distinction by pointing out 
that all but one of the cases cited by appellants concern restrictions: created 
by corporate bylaws or charters and that only Straights Transit, Inch v. Union 
Terminal Piers, 370 Mich. 274, 121 NW2d 679 (1963), reflects an instance where 
a private stockholders’ agreement was held unenforceable in the absence of the 
required endorsement on the stock certificates. Sankin would like the Court 


to conclude from this that Straight Transit is an isolated case and that the 


main stream of authority supports his distinction. This is not true. 
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For example, in General Development Corporation v. Robert L. Catlan, 139 


So. 2d 901 (1962), a Florida Appeals Court expressly held that the Florida 
version of Section 15 required that its terms be implied into a private agree- 
ment between a corporation'and its employee whereby the employee had privately 
covenanted that he would not sell or distribute the shares represented by the 
certificate without first offering same to the corporation. This conclusion by 
the Florida Court makes it quite clear that for purposes of Section 15 the fact 
that the restriction originates from a private contract rather than in a cor- 
porate bylaw is immaterial, Again, in Altman v. American Foods, Inc., 138 
SE2d 526 (1964), the Supreme Court of North Carolina, faced with a comparable 
situation of an employee who attempted to sell and transfer shares of stock 

in violation of a private covenant not inscribed on his stock certificates, 

but entered into between him and the company, was not required to observe the 
restriction and could, in fact, either sell freely as he chose or compel 

the company to buy back his stock. A 1966 decision of the Court of Appeals 

of Michigan, following the authority of Straights Transit, supra, and Sorrick 
v. Consolidated Telephone Company, 340 Mich. 463, 65 NW2d_,713 (1954), rejects 
the argument that a private agreement between shareholders is to be treated 
differently from an action of the corporation in determining the effect of 
Section 15 and further expressly rejects the finding of the District Court 


in this case that the intent of Section 15 is to protect the innocent and 


unwary. 
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B. ASSUMING ARGUENDO THE VALIDITY OF SUCH A DISTINCTION | 
SECTION 15 SHOULD BE MORE STRICTLY CONSTRUED WHERE PRI-+ 
VATE SHAREHOLDER AGREEMENTS ARE INVOLVED. 

The foregoing rebuts appellee's contention that there is nee 
distinction between restrictions created by corporate bylaw or charter and 
those created by private agreement, but even assuming the substance of such a 
distinction, appellants contend that, if anything, there is a far greater 
public necessity for strict adherence to the terms of Section 15 in the case 
of private shareholders agreements than in the case of restrictions created 
by corporate action. It is abundantly clear that the charter and bylaws of 
a corporation, required by most state laws to be maintained on file tn 
places of public notice, provide a potential purchasing purchasing shareholder 
with far greater protection against undisclosed restrictive povenenes than 
private shareholders agreements which may not be available for examination 
by any outsider. For this reason, appellants urge that if the distinction 


raised by appellees has any merit whatever it merely points to the fact that 


in the instant case where a private shareholder agreement is involved the 


necessity to protect purchasers, with or without notice of the restriction 
imposed by the private agreement, is greater than in the "bylaw cases." 
Surely, this is the situation which the "or otherwise” language of Section 15 


seeks to reach. 


C. IF THE UNIFORM COMMERCIAL CODE AMENDMENT TO SECTION 15 
CODIFIED EXISTING LAW, APPELLANTS' VIEW SHOULD BE UPHELD. 


Appellee Sankin's statement that the amended language of Section 


8-204 of the Uniform Commercial Code was designed as an expression of 
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existing law rather than ajrevision of the law as then existing does not 
advance his argument one step. The reference of the Uniform Commercial Code 
commentators to the case of In Re Consolidated Factors Corporation, 46 F.2d 561 
(DCSDNY 1931), makes this quite clear. If the object was to exclude from the 
effect of the revision "private agreements between stockholders containing 
restrictive covenants as to the sale of the security," it then becomes plain 


that the law remains as it was prior to the Uniform Commercial Code when 


Consolidated Factors Corporation was in effect. The plain and unavoidable 


holding in Consolidated Factors is as follows: As a general rule a restric- 
tive covenant on a chattel or other personal property does not follow it 
into the hands of third persons whether such persons have notice of the 
covenant or not. 

Based on the foregoing, it is quite clear that if appellee Sankin 
is correct that the amendment to the Uniform Commercial Code merely codified 
existing law then his argument fails by its own terms, because in regard to 
restrictive covenants on chattels, the existing law plainly provided that such 
covenants would not follow chattels into the hands of third persons whether 
there was notice of the covenants or not. 

D. THE DISTRICT COURT'S JUDGMENT FAILS TO EFFECT A COMPLETE 

RESCISSION BEIWEEN THE PARTIES AND LEAVES MANY VITAL 
ISSUES UNRESOLVED. 

It is important to bear in mind the practical consequences of a 
finding that the share certificates of Garfield and Sankin would pass to any 
purchaser with or without notice free and clear of. restrictions not properly 


endorsed on the certificates. By making such a finding, the Court would not 
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necessarily deny Sankin such relief as he may be entitled to for any fraud 


or breach of contract which he may have suffered. It would mean, however, 


that the beneficial ownership of the 5410 Connecticut Avenue apartment project 
vested in Benn at the time of Benn's receipt of the stock from Garfield in 
1959 and subsequently in the hands of the five intervenors. The District 
Court has found that the intervenors did not participate in the fraudulent 
conspiracy against Sankin and yet their rights are left in limbo. 

The substance of the District Court's opinion is to effect’ a 
rescission of the dealing between Benn and Garfield, and, necessarily, between 
Benn and the intervenors in order to place Sankin in the position that he 
would have occupied had his rights of first refusal never been jeopardized by 
the intervention of Benn into the situation. <A necessary ingredient of any 
such equitable remedy of rescission is that all the parties be placed in 
status quo ante as though the dealings set aside by the Court had never been 
entered into. On this basis, the District Court's opinion does not deal 
fairly either with Benn or the intervenors, all of whom parted with property 
in connection with this transaction, the value of which property Sees in 
question, but which should be returned. In the case of Benn, the District 
Court's opinion should have provided for the return to him of the stock of 
International Timber Company, acknowledged by all parties to be worth at 
least $10,000, if not the value claimed by Benn on acquisition of Garfield 
interest. Insofar as the intervenors are concerned, they have admitted 


delivering to Benn $110,000 in cash and $440,000 in promissory notes), none 


yo 


of which property, whatever its value, is provided for in the District 


Court's opinion. 


John Glandon Davies 
,538 Pennsylvania Building 
Washington, D. C. 20004 
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Appellant Benn, through his counsel, respectfully re- 
quests that this Court reconsider its decision of April 4, 
1969, affirming the decision below upon the following grounds. 

1. Only three persons could know the story, said the 


district judge (A.543); it largely had to be told through their 


‘mouths. One, the trial judge entirely disbelieved (A. 49). The 


second from his own mouth confessed to be a fraudulent schemer, 
violating his fiduciary duty, deliberately lying(A.50); he was 
found to be an "evil-doer"(A.64). The third furnished the cor- 
nerstone, foundation and structure of the District Court's decision; 
her testimony was found to be forthright; she looked and acted as 
if she told the "truth fully, frankly and freely" -- to her story 
the district judge gave "full credence." (A.49). It was she in 
whom the district judge placed credence "particularly" (Tr.6062) . 

Yet, this witness, whose testimony so particularly relied 
upon, furnished the thread upon which a fraudulent scheme was 
found, has admitted to perjury, has admitted that despite her be- 
guiling appearance her story; upon which the District Court placed 
so much weight, was based upon deliberate fabrication -- at least 
in part -- and it is respectfully submitted, in material part. 
Further, she now admits that her perjury was deliberately contri- 
ved “at the demand and under coersion of her husband" to help him 
in this litigation, and as a part of this scheme of perjury, "to 
_get the court's sympathy" (A.104, 107). 

Janet Garfield's perjury was uncovered only after the trial 
in their case had ended. It was timely presented to the District 
Court in a motion to amend the findings or to permit the taking 


of additional testimony to examine more fully into these matters 
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(a.82).+ The District Court denied these motions without opin- 
ion.2 : 
The appeal. to this Court was based in soni tess 2s denial of 
_these motions. This Court affirmed this denial upon two grounds, 
shine specifically that the newly discovered evidence of this 
perjury was. "of dubious significance" and that it was “far from 
newly discovered." On both elements, it is respectfully submitted, 
_ that ee committed clear error. 
: The Significance of the Evidence 
-As noted, the trial court had before it a case depending pri- 
marily upon credibility.. Although there is much documentation in 
the record,’ it told a story of fraud only when tied together by 
oral ceaenon ee As the trial judge in es Gent pinion shortly 
after termination of the trial said, "By the very nature of this 
case, =s must be decided in great part on credibility" (Txr.6058). 
The District Court found that the aes rested on cucse people-— 
James Benn, Joseph Garfield and Janet Garfield. As the Court said, 


"those three are the only persons. in a position to know whether it 


was with fraudulent motivation that they planned and acted" (A.48, 


emphasis added) . O£ those three, Janet Garfield was believed "par- 


ticularly" and any doubts as to waiethe to believe Benn or Joseph 
Garfield were resolved in the latter's favor because Janet's test- 
imony agreed with her husband's and was in "direct conflict" with 
that of Benn (A.49). Thus , the central and crucial PELE of 


Janet' S testimony is as. ‘and the critical role that her cred- 
: : H < 
ie Although the motion itself-is entitled: “yotion for New - 

trial,| to Amend thé Judgment, and for Other Rélief"(A. 82), the mem- - 

orandum in support thereof is more’ specific in che rélief requested. 

(A.96). 

: 2. As-shown on the’ Civil Docket in-the District ‘Court, pp.39, 40 

the motion was tited Jan. 29, 1968, and denied Feb: 1, 1968. 
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ibility played is manifest. For this Court to rule that the issue 
of her credibility is Of "dubious significance" is to ignore the 
- central thread of the Trial Court's opinion. 

And that the perjury that she admits is far from nore is 
clear from an examination of the record: i : 

(1) On at least two occasions, the Gietrice court drew a 
picture of an illicit romantic relationship between Janet Garfield 
and Benn a part of the court's apparent view that Benn used the 
relationship to wangle his wees into the apartment house project (A. 
35,47). This finding was based solely upon Janet Garfield's lengthy 
testimony that there was an "intimate relationship," an "amour" be- 
tween her and Benn (A.340), that they were in love and planning to 
get married (ia-), that they met at "motels" (Tr. 816), and that the 
were Carrying on an "illicit relationship" (Tr.931). This testimony 
she has repudiated, stating it to be false, to have been contrived b 
her husband “for the purpose of getting the Court's sympathy for my 
husbana" -- and that it was all"not true" (A. 159-60). 

(2) A central part of the fraud found to have been engaged 
in by Benn concerned the stock in International Timber Company and 
its claim on the Surinam Timber Concession (A.49). The trial court 
found that Mr. Garfield had never heard of International Timber unti 
May 4, 1959, when, the court found, Benn delivered to him a stock 
power in that company. This finding was based at least in material 
part upon Janet Garfield's testimony that "we had never heard of the 
International Timber Corporation until that day" (Tr.866) . But in 
her statement of repudiation, Janet Garfield declared that two weeks 
earlier Benn ‘Gelivered to her husband, in her presence, a taaee Bee 


of papers relating to the Surinam.Timber Concession which formed the 


underlying value of International Timber (A.105). 


(3) A significant issue centered on the purloining of Mr. 
Benn's briefcase by Mrs. Garfield on May 8th. At trial Mrs. Garfield 
testified emphatically that her husband played no part in the taking 
of the briefcase and had no knowledge of it (Tr. 5400). Mrs. Gar- 
field now avers that this testimony was false, that her husband had 
knowledge and indeed "pre-planned" the episode (A.106) . oe 

(4) At trial, Janet Garfield swore that all of the money 
belonging to Benn and found by her within the purloined briefcase 
was returned on May 9, 1959 (Tr. 914, 954, 5442, 5445). Her later 
statement, however, declares this to be false, stating that her hus- 
band refused to return all the money to Benn and that on May 13th 
they still had $60,000 of it (A.106). 

(5) An important credibility issue developed over whether a 
$1,000 check given by Mr. Garfield to Benn on April 20th was paid by 
Garfield into the newly formed 5410 Corporation, with the check made 
out and endorsed in a false manner to indicate the receipt by Garfie 
of cash from Benn as a part of the fraudulent scheme, or whether 
Benn in fact did cash a $1,000 check for Garfield (A, 37,38). At trial 
Janet Garfield testified explicitly that her husband/ received no 
cash from Benn for the check: "he got nothing" (Tr.933). That this 
was perjury is admitted in her later statement that "Mr. Benn in turn 
gave my husband ten (10) one hundred ($100) dollar bills" for the 
check (A.105). 

(6) Also central to the fraud held to exist was the finding 
that Benn on March 14th knew of and saw the Garfield-Sankin stock- 
holder agreements concerning eis Bigs. Gen this was the starting 
point of the whole alleged premiere scheme (A.35,48). And so Janet 


Garfield testified (Tr.765). This now stands repudiated, as she 
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states unequivocally that Benn was not informed of these agreements 


until May 21, 1959 (A.105). 

In addition, Janet Garfield tells how her husband and the 
plaintiff, Julius Sankin, and their common relative, Mr. Mankes, 
schemed from May 6th on concerning how to get Benn (A.104,106). 

Thus, in point after point, Janet Garfield.declares her own 
perjury and indicts her husband in a conspiracy of Se Should 
her statements of June 196% be true, the entire processes of justice 
have been subverted by a agence of lies Seen a case where credibilit 
was the central issue: In this situation, it is respectfully sub- 
mitted, the trial court's refusal to reopen the case to reexamine © 
his conclusions as to credibility constitutes a clear abuse of dis- 
cretion. And this Court's characterization of this evidence as being 
of “dubious significance" constitutes, it is respectfully submitted, 
an acquiescence in the closing of the doors of justice to the very 


purpose for which courts exist -- the search for truth. 


b. The timeliness of the Motion to consider the evidence. 
In the second of this Court's two paragraph per curiem affirmance, 
it is stated that the "newly discovered evidence," which was one of 
Benn's grounds for seeking a new trial, "in any event, appears to be 
far from newly discovered." Since appellant manifestly, and without 
contradiction, discovered the evidence of perjury only after the tria 
concluded, this Court's holding that it does not meet the test of 
newly discovered evidence can only refer to the timeliness with which 
appellant presented the matter to the trial court. 

fo be timely submitted, such evidence as ‘Janet Garfield's 
repudifation of her trial testimony should be called to the court's 


attention as soon as possible following discovery. This is precisely 


what Benn did, for, as.can be easily demonstrated, his motion for 


° 
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new trial was the earliest possible time he had reason to believe 


that the trial court would entertain any motion to consider additiona 
evidence. On February 2, 1966 (a year after the trial on liability ha 
ended and while the damages question was pending before a master 
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upon a reference) Benn moved for leave to present new evidence. 
The trial court on February 16, 1966, denied that motion, ruling 
that it constituted "in effect a motion for a rehearing or new, trial 
on the issue of liability," and then concluding: : 


; After the Court reviews the Special Master's findings, conclusions. * 

' and report and considers any objections filed with respect thereto, 

. it will enter its formal findings, conclusions and judgment in these 
consolidated cases. As provided in Rule 52 of the Federal Rules of 
Civil Procedure, any party after the entry of judgment may move the 
Court to amend its findings or make additional findings and amend 

the judgment accordingly. Thus, Defendant Benn's motion to reconside 
major issues and points involved is premature and will be denied. 


Thus we have shown that in the circumstances ae EAS case the 
applicable test of whether evidence is "newly discovered" when pre- 
sented to the court, turns on the issue of qnethersies presentation 
was timely, i.e., presented as soon as possible. To dismiss this 
evidence as being "far from newly discovered” when it Taoesented 
to the trial court as soon as that court (under its order of February 
16, 1966), allowed, makes a penalty out of following the explicit 
directions of the trial judge. This, we are sure, this Court did 
not intend. 

c.. Conclusion. It is therefore respectfully submitted that thi 
Court erred in failing to take into account those elements of. Benn's” 
appeal which would have indicated rather persuasively, we think, that 
the trial court did, in fact, abuse its discretion. ‘In all good 
conscience, this Court should reexamine its basis for what -we_ 


_ respectfully submit appears to be an off-hand dismissal of substantia 


contentions. Justice demands no less. Soe Sek 


2. In the disposition of the numerous counter and cross claims 
among the defendants and intervenors, the trial court took the posit 
that an equity court would "not grant relief to one who has so soile 


his hands" (A.64)3/. For this reason the court, finding that Garfie 


"with Benn-5410 was “<n @vildoer" (id. ), stated that it would grant n 


relief to Garfield who sought first to rescind mall transactions and 


uncompleted transfers which had been CROCE into and agreed to by 
Garfield [and] Benn-5410" or alternatively to obtain a declaration 
that they were null‘and void (id.;see also Garfield's Proposed Find- 
ings of Fact and Conlusions of Law, filed Jan. 18, 1968). While 
there is no doubt that the Trial Court held consistently to the 
position that it would not aid Garfield (or the other parties to the 
fraud on. Sankin) in his dispute with Benn, a close analysis of the 
facts as found by the Courtereveals that in fact Garfield was aided, 
and in a manner in) which, regardless of any wrong done by Benn or 
the credibility given the latter's testimony by the Court, the 
result unjustly enriches Garfield vis-a-vis Benn. 

The net result of the major transactions between Garfield and 
Benn-5410 are thus: Garfield transferred his shares in Garfield and 

3. .See also A. 66 ["Let him stay where he placed himself. .. 
Applying the clean hands maxim Garfield will be left where he placed 
himself --a participant with Benn-5410 in a fravd."]; id.[noting that 
intervenors' failure to look a gift horse in the mouth Ww: was the genesi 
of their trouble, "This Court leaves: [them] with their purchase ... 
A.71 [reversing its earlier position on the guestion of ownership o 
5410 stock. (Tfr.6061), the Court "On reflection . . . concluded that 
to. rule that Garfield was the owner. . . would'be in error.. .. 


because : to- grant it would violate the clean hands maxim."]; A.62 [the 
same rule applied in intervenors" claims against Garfield]. : 
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Sankin, Inc.. and Julius Sankin, Inc., and assigned his notes re- 
ceivable from the former corporation (given him to secure his case 
advances for the conduct of the corporation's business), to Benn- 
5410; in exchange therefor, Garfield received 100 shares of 5410 
stock and full rights of ownership in 2,000 shares of International 
Timber .4 ; : 
; What the Trial Court did -- and what this Court SECs —- was 
(First, to make any claim Garfield might have to full} ownership of 
5410 totally worthless (A.66). Thus, what Garfield received ome 
Benn-5410 was, in effect, only the International Timber stock, 
Second, the sale by Garfield to Benn-5410 of the former's 2/3 owner- 
ship in-the corporations (the balance of which was owned by Sankin) 
was. held void (A.61,65). Thixrd, the Sere by Garfield to Benn- 


5410 of the former's receivable from Garfield and sankin, Inc. was 


held invalid as being without consideration (A.65). 


If the Trial Court's assumption that the timber rights (which 


were the essence of Internationa] Timber's stock value) held: by 
Garfield were, in fact, worthless, there might have been no error 
here. But as has just been demonstrated, Garfield was, in fact, 

. granted we most important relief he sought -- recission and/or 
voidance jof his dealings with Benn-5410.: Thus, while purporting to 
deny Garfield’ S prayer for relief,i:the Trial Court, with this Court’ 
aeathanestes: put Garfield in a position in which he would (1) ob- 
tain the. fair value of the stock which he sold to Benn-5410 with the 
: aciBhe question of whether: Garfield ever obtained actual 

- possession:of the stock certificate is subject to doubt. . That his 
right thereto vis-a-vis Benn is not. The Court would go no further 


than to opine that it was virtually worthless. A.65; see aiso ; 
Tr. 6056. Posten : : 


of his advancements to Garfield and Sankin, Inc. by virtue of their 
assignment to Benh-5410,° while at the same time (3) allowing him to 
enjoy the incidents of ownership in International Timber, whatever 
its value. Like it or not, a court of equity did grant relief to 
one (Garfield) who came before it with soiled hands. Once the Trial 
Court adjudicated the rights of the parties just outlined, it oe 
granting relief. To do so for one of two parties, who appear before 
the Court on equal footing, but not the other when the latter is 
entitled to relief, is unjust in any case. In the instant case, it 
is all the more unjust since the Court's failure to deal with the 
last .of the four items mentioned above -- the International Timber 
stock -- was based upon an opinion which is wholly unsupported by 
the evidence, and which failure, we respectfully submit, requires 


a mo@ification of the Trial Court's order. 


Phe critical error in the proceedings below was the persistent 
denial of every attempt made by defendant Benn to introduce evidence 


which would have established that. the Surinamese timber rights , 


50% of which International Timber had an option to purchase, were in 
fact more than adequate consideration for the $800,000. value received 
As early-as: June 5, 1959, in a hearing before Judge Pine on -a motion 
for preliminary injunction, plaintiff's counsel referred to "worthles 
stock power in a Panamanian corporation." Tr. Hearing on Motion, Jun 


5, 1959, D.D.C., Civ-Act. No. 1493-59 (Sankin v. 5410 Conn. Corp., 


al.) at 17. and following the conclusion of the trial -- but 


5. in fact, Garfield has been enjoying the benefits of the 
Trial Court's ruling since Jan. 29, 1968, on which date he was paid 
$352,063.38 pursuant to the Court's order. Docket, p- 39. 

6. Nothing in the Trial Court's opinion suggests these advances 

te b field from Garfield and Sankin, Inc. 


- 10 - 
before submission of the case to the Special Master = the Trial 
Court rendered its oral opinion on the issue of liability (Tx. 6052-— 
63), indicating clearly that, since the option was exercisable for 


$10,000, the "two thousand shares. of International Timber . . 


the Court's opinion, was of little if any value."- Having reached 


this conclusion a full 2-1/2 years before rendering its formal 
judgment ,’ the Trial Court could not have been but fully aware of the 
critical relevance of the issue of the timber rights’ value when 
subsequently moved by Benn to receive such evidence.® This is so 
regardless of whether or not that evidence was one excluded 
on the issue of damages (fair value of the Garfield and Sankin, Inc. 
stock) before the Special Master. ,For,onge the Trial Court had 
formulated its weiss of: the issues between Garfield and Benn- 
5410, the question of the value of the International! Timber stock 
became critical. To assume its worthlessness and exelede proffered 
. evidence to the contrary was error when viewed together with the 
relief granted Garfield, supra. 

It is respectfully submitted that, regardless.of the stock's 
worth, when the-Trial Court effected restitution from Benn-5410 to 


Garfield as outlined above, it was bound by the most basic rules of 


7. The oral opinion, Tr. 6052-63, was rendered on July? 26, 1965 


8. The Civil Docket of the District Court in C,A. 1493-59 and 
an examination by present counsel of particular items in the’ Clerk's 
file discloses that on Feb. 2, 1966, Benn moved to present evidence 
on the matter of valuation either to the Court or the Special Master; 
on Feb. 3, 1966, Benn filed a motion asking the Court to amend its 
“previous: order to the Special Master to the effect that the datter.'.- 
was, to proceed on the assumption that the International Timber stock 
was worthless. Both of these motions were denied by the Court in its 
memo. opinion of Feb. 16, 1966, Docket pp. 29, 30. On July 17, 1967, 
Benn filed objections to the Special Master's “report, Docket: 33, and 
on the 3lst of that month he moved to sustain his CS eae id. 

34; both were of no avail. 


se 


equity to similarly effect restitution from Garfield to Benn-5410 
by declaring that Garfield had no equitable or.legal interest in 
oe ee to possession of any-shares of International Timber. 
Benn is prepared tio prove,as he has been, that (1) the Surinam 
timber rights -- and hence the International Timber stock -- were 
then and are now of great value? and that (2) Garfield has been 
continually enjoying the benefits of this windfall. If Benn can 
sustain his burden of proof on these facts -- as he honestly 
believes he can, laygely through irrebuttable documentary 
_evidence -- the manifest injustice of the Trial Court's inattention. 
to this "loose end" becomes clear. _ To unjustly enrich Garfield 
in this way, would be totally inconsistent with the clear intention 
of the Trial Court to see to it that no .wrongdoer -- which the 
Court emphatically found Garfield to be -- would profit from his 
“wrongdoing. Since he was not. permitted to do so during the «course 
“of the proceedings below, it is cngumiocnt upon this Court to. remand, 


this case to the Trial Court with instructions that its Order be 


amended to include a declaration of Benn's right, title and interest 


~in-the 2,000 shares of International Timber Company and/or to take 
evidencé in this matter and modify -its judgment accordingly =1° 


Respectfully submitted, 


‘Sherman L. Cohn, Esquire 
506 E Street, N.W. 
; . Washington, D.C. 20001 Sauk 
April 1969 ; Counsel for Appellant Benn -- 


} 


9. Counsel has been informed that the timber rights in total 
_are producing a net profit in excess of $25,000 per month, the 
International Timber stock representing a 50% interest in said 
profit. See testimony of Joe W. Harris. in United States v.=Brown 
; fn. .cont'd) 
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I hereby certify that on this 18th day of February 1969, I 
mailed,-pastage prepaid, a copy. ofthe aforegoing Petition for 
Rehearing to counsel for all other parties, as follows: 


‘Edward L. Genn, Esquire Joseph Pardo, Esquire 3 

610 Colorado Bldg. 609 City Natonal Bank Bldg. — 

Washington, D.C. 20005 Miami, Florida 33130 . 
Atty for Appellee Sankin Appellant, pro se 


Benjamin Dulany, Esquire Bernard S. Cohen, Esquire 
822 Southern Bldg. 110 North Royal Street! 
Washington, D.C. 20005 Alexandria, Virginia 
Atty for Appellee siti Atty for Appellant 5410 
Joseph Garfield ~-* Connecticut Ave. Corporation 


Sherman L. Cohn, Esquire 

506 E Street, N.W. - 
Washington, D.C. 20001 

' Counsel for Appellant Benn 


| 


1 


(fn. 3 continued) 

_ and Kent, D.D.C., Crim. No. 785-64, Tr. p. 1256, eens from 
which ar are attached to Benn's Motion To Present New Evidence filed 
in -the ehors case, Feb. 2, 1966. 


10. | st is further submitted that, in light of the foregoing, 
the Trial Court absued its discretion under F.R. Civ. P. 59a) (2), 
in failing. to grant Benn's motion for new trial on the issues here 
presented Motion filed Jan. 29, °1968, App. 82; Motion denied by 
notation on original of motion, Docket, p. 40. Conceding, -arguendo, 
that -Benn'ts allegations as to. the -value of the timber rights/stock 
are trve,.- cit is apparent that denying him of either the stock or his’ 
Gay .in-court on the issue, in light of the disposition of the other - 
Garfield i-~ Benn-5410 matters;:is:‘denying him of his ace rc Sata 
due process of law. He has-been denied both. 


° 


